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(Mr.Upton UptonRobert King orally),and Peter J. forW. the
plaintiffs.

Sulloway, Piper, Jones, Godfrey (Mr. PiperHollis orally),& for
the defendants.

Branch, AlthoughJ. the defendants contend that the case of
ante,Mandell Company, present case,v. is not of thedecisive a1,

considered, argumentmatter principalhereinafter their has consisted
of an attempt unwiselyto show that was andthat case decided should

appliednot be “in comingthe of this ordecision other cases before this
argument upon solemnlyCourt.” pointThe this so and sohas been

vigorously pressed that we occasion tohave taken re-examine the
grounds followingof our decision in the Mandell case with the result.

controversyThe interpretation L., 101, 9,involves the of P. c. s.
Laws, 1937, 1,and c. s.69, appear L., 117,s. which now as R. c. 9.

chapterSection 9 of of101 the Public Laws reads as follows: “No
person operate upon any wayshall a motor invehicle this state unless
licensed provisions title,under the of this or apermit such vehicle
owned or by operated by personcontrolled him to not sobe so a
licensed, as ofexcept provided.” By 1937,otherwise herein the act
an providesamendment was toadded this section which as follows:

any person“If operateshall such motor in ofa vehicle violation this
any primasection such violation in civil action shall he evidencefacie

of his to operateunfitness a motor vehicle.”
The statute, amendment,above as it was con-existed before the

insidered Railroad, 350,Johnson v. N. H. it was there held83 and
that an recovery injuriesfrom forunlicensed driver was sus-barred

by upontained hini ofhighway, drivinga since the act without a
specificallylicense was asbyforbidden the statute and was causal a

injurymatter of of Inany therebylaw the Mandell casesustained.
1937,we had occasion to ofthe effect the amendment of andconsider

Liabilityheld that changed liabilityit of in cases. wasthe basis such
depend statutoryfound to longerno on violation of a rule ofthe
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drive, whichupon fitness to(driving license),conduct a butwithout
In thatin case.was a eachleft as matter for factual determination
knowl-commonopinion “it of(p. 3) the fact that is a matterwe noted

asfreely criticisededge in hasthat rule the case beenthe Johnson
thethought thatunduly fairlyIt to beharsh and unrealistic. is

in mind.”criticismadoptedof was with thisamendment 1937
consistedcaseargue inDefendants that decision the Johnsonthe

beenhadbranches;of of conduct1, holdingtwo that rulea new
motor vehicleof aforbidding operationbyestablished the statute the

principlesby holdingdriver, 2, upon common-lawan unlicensed and
ofmatter law.bythat aoperation causal asan unlicensed driver was

maythereWe of caseare that criticism the Johnsontold whatever
(bese whichagainst propositions,have been was directed the first of

thewithclassing competentin the unlicensed driverresulted but
pro-for thisfollowing “The reasonpassage:unfit as set forth in the
withdangerous. is classeddriving byhibition Heis that the unfit is

establishmethod toprescribedthe unfit notbecause he has taken the
legislatureto theMs fitness in It has advisableadvance. seemed

matter beforethat of thispublic protected bythe be settlementthe
an accidentharm is out afterdone, rather than to it to be triedleave

measure.”happened. preventivehas a remedialIt is reasonable and
Railroad, supra, 350, 360,Johnson v. 361.

was everknow,It is no criticismfurther stated that “so far as we
operationholdingto in that case thataddressed the court’s further

of law.”license) as matterby (notan unfit driver lack of causala was
amending of 1937therefore, arguedIt of statuteis, that the effect the

competentinjustice classifyingmerely supposedwas to ofcorrect the
othertheunfit, leavingbut unlicensed with untoucheddrivers the

un-by andecision; operationbranch of namely,the Johnson that
licensed is causal as ofdriver a matter law.

areLegislature, weWith speculation purposethis as to of thethe
agree. caseunable to of the JohnsonWe that thebelieve criticism

machinerylegalhas tobeen directed to its net result than therather
understood,by case, generallywhich that result was reached. That as

anydamages forprecluded recoveringan unlicensed fromdriver
theininjury highway.sustained on the the statementWe reaffirm

LegislatureMandell in the amend­purposecase that-it was the of the
ing andcaserigiditystatute to relax of rule in Johnson“the the the

Mandellto substitute factual considerations for conclusions of law.”
Company,v. supra, 3.
It is in the Johnsonsaid that the first of the court’s decisionbranch
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interpretationupon statute,based of the while thecase is second
only general principles of common It“involved the law. involved

statutory interpretation.”no This toappears perversionbe a of the
reasoning opinion,in case. In commentingthe Johnson that when

v.upon 150,of Hanscomb 81 N. H.Goodale, said,the case the court
legislature passed“In(p. 361), judgment uponeach case the its a

Concluding likelyact. that such producecertain conduct was to
results, prohibited act;it the anduntoward the common-law tests of

accountability as to that on pagewere abolished situation.” And
leading object protection persons using high-was the of364,' “A the

driving thoughtof was to ofway. Prohibition unlicensed be suffi-
end,toimportance, adoptionas a means that to call for ascient its

conduct, violation ofa of the which would the offenderrule render
damage resulting illegalfor the from hisaccountable act.”

Among of accountability”“the common-law tests were saidwhich
byin have Legislature,the case to been “abolished”Johnson the are

necessaryrulesthose which determine the “causal relation to the
liability Restatement,of for another’s Torts,existence harm.” c.

16, evident,is therefore,s. 430. It boththat branches of the Johnson
depended upon interpretationthedecision of the statute and were

justified bytothought overwhelming weight legislativebe the of the
purpose protectto upon highway.travelers the The rule that the
operation by unfit is law,an driver causal as a matter of was a corol-
lary of the rule that an unlicensed driver is unfit ofas a matter law.
By amending statute, Legislature clearlythe the a lessindicated
imperative protective forpurpose benefit ofthe other travelers and

rigidsaw tofit the rule that an isunlicensed unfit as arelax driver
of corollary rule;law. It follows that i.e.,matter the of that that

accountabilityof“the common-law tests were abolished as to that
supportsituation” was left regardedwithout and must asbe re-

pealed.
It said in Carpenter,was the Mandell case that in Straut v. 92 N. H.

inquire123, court did not intothe the extent to which the law as
in bydeclared the Johnson case was modified the amendment.1937

Having questiontwice this length,considered at we think we are now
in position Bya to it as statute,answer follows. force of the 1937 the
Johnson case is in its entirety.overruled

overruling byof this decision ofThe reason the ofstatute Í937 has
restoringof operationthe further effect to full principlestwo of law

althoughwhich, firmly by bourt,established the decisions of this have
bybeen somewhat the Johnsonobscured case.



101

law,ofor thetrespasser, violatorplaintiff1. the a“The fact that is
of andfrom observance duedischargeof another thedoes not itself

himprecludenecessarilyproper him; will itcare towards neither
negligence.” v.guilty Norrisagainst partyfrom a ofrecoverya

528, 555; CaherRailroad, N. H.Litchfield, 271;35 H. v. 52N. State
585;582,H.Stone,v. 77 N.Railway, 125, 127;v. H.75 N. Lindell

Errol, H. 4.1,Tidal v. 86 N.
unlessrequirement2. is “immaterialstatutorytoFailure observe a

42;Perkins, 39,H.it v. N.contributed to the 83accident.” Judd
H.Goodale, N.Flynn 198, 200; v. 81Gordon,v. 86 N. H. Hanscomb

374,N. H.150; Osgood 35; Jones,v. 67Maxwell,v. N. H. Brember78
377.

L.,part of R.necessary present decision,As result of our the firsta
prohibiting operatingc. 117, 9,s. motor ve-persons fromunlicensed

aupon ofState,hicles of this is to the statushighwaysthe reduced
provisionpurely ofprovision.criminal The of a thiseffect violation

in Thegoverneda of 1937.entirely bycivil case is the amendment
driving aeffect of that without licenseplaceact was to the crime of

upon speed,precisely footing operating at an excessivethe same as
regardin to “in thiswhich the civil actionsprovidedlaw then that

speeds primainevidence of shall be[of excess certain limits] facie
only.” L.,P. 103, analogyc. s. twoThe the situations18. between

striking Legislatureis so it intendedthat must be assumed thethat
the given application.two shouldstatutes be a similar

argument by distinguish theThe which tothe defendant seeks
present case ofCompanyfrom v. is follows: The driverMandell as

plaintiff’sthe prohibitioncar of the statute“came within the absolute
forbidding ofagethe sixteenissuance of to under thelicenses minors

. finding. . was unfit as of hislaw,matter that unfitness[He] and the
compelledwas causal is in theprincipleson law it wascommon as

assump-Johnson case.” This argument appears to based theuponbe
tion thatsalutarythat the rule of the soJohnson is and desirablecase

oughtit to be drawingretained in of nice distinc-all cases where the
appears perhapstions possible.to make this As have indicatedwe

above, assumptionthe is and the desired resultwithout foundation
impossible.is

clearlyThe ofattitude the Johnson case indi-court toward the was
in Errol,cated Vidal v. v.1; opinionsN. the two in Bowdler86 H.

Company, Young,H.88 N. 331 and 90 H. Cutler v. 9068;N. and
N. H. 203. In second Bowdler held that “thesupra,the case it was

goes Young,Johnson verge law,”case to in v.the of the Cutlerand
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givedisposedstated that “we are not to itswpra, specificallyit was
further extension.”

in entirety”case is “overruled its it is a barrentheSince Johnson
stronger formerly existedspeculation to consider whether reasons

that than toapplying rule of case to some driversfor the unlicensed
strictly languageis in with ofaccord the theothers. This conclusion

applies “any person operateamending which to shallstatute [who]
of The under-in violation this section.” does nota motor vehicle act

persons agesixteen ofdistinguish yearsto between under andtake
anyofprovisions,its and it is difficult conceivewho violate toothers

court a dis-ground upon the could undertake to make suchwhich
tinction.

“any 15-year oldFinally, waiver of claim thethe defendant’s that
inguilty negligenceof theanythe automobile wasdriver of Vassillion

whollyofhandling of the automobile at the time the accident”actual
argument. Althoughof their it mustadoption presentprecludes the

hisby operatingVassillion violated the statutethat Peterbe found
it contributedcar, conduct “would be immaterial unlessfather’s such

Perkins, 39,H. 42,v. N. and cases cited.accident.” Judd 83to the
withinproceedingthat the Vassillion car wasThe evidence indicated

right-hand bridgeof time of theof the rail the at thea few inches
any-made driver have doneNo was that the couldaccident. claim

collision.from what he did do to avoid thething more or different
onlymeaning Theof the defendant’s waiver.This is the obvious

bring pointdriving to car to theof was theeffect Peter’s unlicensed
words,of in totime accident: createthe accident at the the otherof

ordinaryof rulesBy applicationno thecondition of the accident.a
driving regarded as of the acci-Peter’s be a causeof causation could

rejection ofcall for thealone woulddent, and this consideration the
argument.defendant’s

Judgments on the verdicts.

All concurred.


