
114

that there has an byIt is contended been abuse of thediscretion
refusingCourt in to strike offSuperior permittedthe default iswhich

justice”2L., 390, byc. s. “at the ofby R. discretion the court or and
Superior Appendix.of the Court. H. CompetingRule 8 93 N. con­

in importantinvolved such asiderations are determination. It is
merits,on daytheir inpartythat cases be decided that a have his

practicethat of in ofprocedurecourt and rules and shall be tools aid
justiceof rather than forpromotion trapsthe barriers and its denial.

important litigation finallyis likewise that be and withIt concluded
dispatch dilatorythatand the shall not be rewarded at thereasonable

diligent.ofexpense necessarilythe These encom­considerations are
justice require.withinpassed practice maythe touchstone of our —as

findings solelyof ofIn the the Court that was due toview the default
neglect groundand forthat he had no ex­the defendant's reasonable

hearingthepecting damages by anyone,notification of assess weto
say ofas a law has abuse of dis­cannot matter that there been an
in refusing judgment.to strike off the Lancaster Nat.cretion default
Trust H.Co., 337, 339; Restatement, Judgments, 129,Bank v. 92 N. s.
a; Cray,comment WoodsvilleFire District v. N. H. 264.88

on the verdict.Judgment

Marble, J.,C. was absent: the others concurred.
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orally),(Mr. Terrien for theD. and Albert TerrienWarrenJohn
plaintiff.

M. forMcLane, (Mr. Stanley orally),Carleton BrownDavis &
the defendant.

Although accepted provisionstheKenison, J. the defendant had
(R.ActEmployer’s Liability Compensationand Workmen’sof the

bring damages216) plaintiff to an foractionL., c. the elected
princi-governed by common-lawagainst it. case isThe therefore

Davison, H.Ib., 4;s. Meersman v. 88 N. 93.ples.
monthsplaintiff employmentin threeThe was the defendant’s

injured throughdriving retaining pens anwhen while cows from the
leading slaughterhouse. side ofrunway to a One theopen five-foot

buildingof the andrunway was side and the other was sidesthe a
inretaining pens. the last cowgates of the The occurred asaccident

runwaysuddenly completely in a of theline turned around cornerthe
returningand, retaining pens, plaintiffin with itsto the struck the

protected by apron.ribs rubberright under the which were a hardhorn
twenty years plaintiffFor the had and on a farm andlived worked

slaughterin of was familiar with theassisted the livestock. He
goof want tocattle, youcharacteristics “that didn’t where drive

Here, Quimby 263,in wasShattuck, 262,them.” as v. 88 N. H. “he
fully general danger from the of allwas aware of the horns cattle.”

apparent plaintiff’s experienceman thatIt must have been to a of the
drivingrunway.turn in of cattlea cow could around the The method

plaintiffrisk known to as theand the attendant was as well the defen-
plaintiff’s familiarity characteristicsdant. The with the habits and

longsubstantially ofcomplete. plaintiff’sof cattle was “In view the
experience, required himscarcelythe defendant could be to instruct

performance dangers employment.”to the of oras his duties the of his
plaintiff,John, 319, AccordinglyLaFontaine v. St. N. H. the92 321.

rested,ofupon non-assumptionwhom the burden of risk hasthe
appreciate dangerto know in-failed show that he did not and the

drivingin Company, 492;the N.curred cattle. Fortier v. 92 H.
Quimby supra; Company,Shattuck,v. Fasekis v. N. H. 468.93

Although mayin benecessarynot for the decision this it notedcase
passing, bearing trial, Presidingin as on the fairness of the that the

argumentgrant summarily onlyJustice did not nonsuit but afterthe
followingof therepeated plain-counsel and efforts to ascertain from

given bytiff what toinstructions could have been the defendant have
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understandably unsuccessfulThe effort wasthe accident.avoided
ofassumptionalready ofbeen indicated “the doctrinebut as has

plaintiff’scorollaries, completea answer to therisk, with its furnishes
Company, supra,v. 494.Fortierclaim.”

ofargued doctrinemay with force common-lawIt be that the
unjust the reasonsof risk is sometimes harsh and and thatassumption

longer applynogave to,which the doctrinefor, and the conditions rise
294-296; Tiller v.ss.Jur., Servant,Am. Master andprevail.or 35

Although phrase “as-Co., S. 54. theCoast Line R. 318 U.Atlantic
legalacknowledged “a hazardousof risk” has been to besumption the
mostandjurisprudencein of thisfirmlyis embedded thetool,” it

v.Tillerchanged statute.byand will remain so untilother states
Co., supra,Line R. 72.Atlantic Coast

Judgment the defendant.for

concurred.Marble, J.,C. was absent: the others
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