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it orpayimmaterial whether could the rent not. arguesPlaintiff
Februarythat it was to as of 1, 1943,entitled a lease and that irre-

spective of its financial atcondition that time defendants obli-were
gated mayto a as of Itexecute lease that date. that plaintiffbe had

a that or attime, any sufficientlydemanded lease at time in advance
of 1June before its financial condition became known to the defen-

might mightdants it have been to andentitled have one.secured
cannot be proposition.We concerned with that The fact is that

question securing definitelywhen the of up plaintiffa lease came was
perform part agreement;unable to its of the viz., payto the rent.

Certainly rightthat ofdeprived plaintiff its to agreementhave the
consummated, and entitled defendants to it.rescind Defendants

on, right proceedfrom plaintiffthen had the to theyto evict when
quit being sufficient,did. The notice to eviction in L.,is R.order.

413, 2, 3;c. ss. Association, supra.Wormoodv.
excepted showingtoPlaintiff the admission of evidence its financial

incondition no1943. There was error in this. Plaintiff’s financial
ability perform part agreement veryto ofits the was a material issue

case,in tending provethe totherefore evidence the non-existence
ability very pertinent.of such was

paymentnot of ofWe need consider whether the offer the rent due
for quit given any1943two months after the notice to was has bear-
ing on case. No claim is it con-the advanced that has. Nor need we

position purchaser plaintiff’ssider the effect of that a ofdefendants’
acceptableproperty would have to be to athe defendants before

procured. right.lease could be That was As a ofdefendants’ matter
prospective defendants,fact purchaser acceptablethe was to andthe

agreement deliveryan was reached for the execution and of a lease.
only whyThe reason was plaintiff’sthe deal not wasconsummated

inability propertyto clear of claimsits creditors’ thereon.
Exceptions overruled.

All concurred.

Hillsborough, No. 3593.
27,June 1946.

Clough v.Charles W. Jacob & a.Schwartz
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Langdell (Mr. BoothWyman, Starr, Booth, Wadleigh & Robert P.
orally), plaintiff.for the

Sheehan, PhinneyGreene, Jr., Alvin A. Lucier and &Arthur A.
(Mr. orally),Bass forBass Perkins the defendants.

negli-Kenison, jury anyproperlyJ. The were instructed that
driving truck, imputablenotHebert,of the fireman fire wasgence the

McDermit, N. L.plaintiff.the Shuster v. 104 J. 58. The relation-to
plaintiffof of orship the driver and the was that fellow servants co-

employees department. negligencein Manchester fire “Thethe of
generally imputed occupantof a not to anotherdriver vehicle isthe

therein, partieswhen the relation between the is that of fellow serv-
Thus, engine ornegligence truck,of the driver of a fire orants. other

department employeeisvehicle, imputednot to another offire the
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department ridingwho is on thefire machine at the time of the acci-
dent, superior changefact that holds a positionand the one does not.

Huddy, Cyclopedia of Law,the rule.” 5-6 s. 151.Automobile Inso-
Lynch v. Boston Elevated Railway, 93,far as 224 Mass. asupports

ruling, distinguishedcontrary may beingit be since fire truckthe was
by manufacturer,the it proceedingdemonstrated was not to firea

was, hurry.”and found that “no forthe court there occasion
imputedof negligence McCarthyThe from 83Souther,doctrine v.

29, Bixby Railroad,N. H. the ante,to latest case of v. 107 has been
definitely limited to rightcases where there was a to control in the
relationship servant, principal agent jointof master and and or a
enterprise. The limitation on of imputed negligencethe rule in this

by disapprovalstate is indicated “family purpose”further the of the
(LaFond Richardson,v. 288),doctrine 84 N. H. with its corollaries.

65,Morris,Pickard 91 N. 70. plaintiffv. H. The cannot be con-
inparticipant joint enterprise. Berry, Automobiles,sidered as a a s.

4.395; Restatement, Torts, 491,s. commentd.;Noel LaPointe,v. 86
162,N. H. 164.

reading provisions L., 20,The Trial after the R. 119,Court of c. s.
charged partinjury regard statute,the as follows: to“With this

bringthe is that Mr.evidence Wilkinson did not his to thevehicle
righthand bringof the or it In sostop.side road to a words,other

concerned,far as this statute is it was statute,also a violation of the
you inquirebut as in other case willthe or not such violationwhether

tohelped nothingcaused or cause the accident.” The defendants take
by exceptions chargetheir since neither the nor the imposedstatute

duty ofan absolute of non-emergencythe driver the vehicle. “An
extremely high established, criterion,standard was but the is still the

care, liabilityof and imposed.”exercise an absolute is not Carleton
Railroad, 263, 266,v. N. H.82 267. Such statutes are. to be con-

policy earlystrued to further their andpurpose “to facilitate the
apparatusarrival of and fire at offiremen the scene a fire.” Vandell

Sanders,v. N. H. 143, 145; L., 175, 12; 119,85 R. c. s. R. c.L., s. 33.
For reason application L., 119,the same we do not the of R. c..confine

20, non-emergencys. to travelingcases where the is onvehicle the
highway mayas emergency dangersame the vehicle. of collisionThe

equally present emergency intersectingbe when the is on anvehicle
adjoiningor way, of no ofwaysince the driver the other hasvehicle

knowing or apparatuswhere inmay proceedingwhen the fire turn
to Citythe scene of the fire. Auburn v. Y. 1.Roate, N. S.284of

receipted hospitalCertain inand medical bills were admitted
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exception. The defendantssubject to theevidence defendants’
Fire­by Manchesterpaid theproveto that these bills wereoffered

proof.ofsuch offerexcludedAssociation and the Courtmen’s Relief
recoverplaintiff cannotrely holding that theDefendants on cases

legala lia­or incurredpaid the renderedunless he has for services
to theno differencebility it should makeprincipletherefor. On

friendship,ofby virtuepaymentthe was madedefendants whether
serviceparty. The medicalphilanthropy or with thirdcontract a
of thefor benefithis and not thegiven plaintiffto was for benefitthe
of thenoadjudged It is concernwrongdoer who has been liable.

expenses werefor services andwrongdoer whether the bills medical
or association.employer a reliefby indulgent uncle,an apaid liberal

N.Company, H.Holland v. 83678;A. A. L. 575. See18 L. R. 95 R.
Hayes,v.409, 413;482; McCullough Company, N. H. Abbottv. 90

126, 132, 133.N. H.92
that,the ofdriver thecontentionsupportrecord not theThe does

necessary tonotbut it isnegligenttruck as a matter of lawfire was
negligencehisrulingin thatthe in detail view of thediscuss evidence

verdictimputable motion for a directedplaintiff.is tonot the The
properly denied.was

argumentinmisstating plaintiff’stheAny error in the evidence
charge jury. Moran v.jury by to theto was the court’sthe cured

226, 228.Dumas, 336; Orrill, 86 N. H.91 N. H. Carr v.

verdict.Judgment on the

All concurred.

Merrimack, No. 3595.
27, 1946.June

Casualty Company Blake & a.v.Lumbermens Mutual Louis J.


