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political'advertisersdered is reasonable. is no presumptionThere
that it is. Sharon Herald County,Co. v. Super.132 Pa. 245, 251.

Company,See Commonwealth v. supra.

Johnston, J., foregoinginconcurred the opinion.
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presentof the case it ishave takenBurque, J. In wethe view
question tothe asunnecessary or determinewholly to consider

Railroad,Blake v.proper remedy.or not is thecertiorariwhether
situation,... In thisa435, 436. partiesH. “All desire decision.N.39

to any defectquestions considered without referencehave beenthe
N. H.Board, 426,82 427.form of Barber v.petition.”in the the

question of in­importantof the lawgranted certiorari becauseWe
on the ofHaving granted parties meritsit and heard thevolved.

ofproceed to direct consideration thetherein,issue raised we thethe
understood, however,doingIn not to be that weso do wishcase. we

in thisplaintiff’s that time is of the essence case.subscribe to claim
requestdealing a that in­of when withTime cannot be the essence

gambling.legalizedto to We arepermitvolves a allowed conductbe
ofby bringing any suchany expeditemoved to a aboutnot motive

undertaking. simplyin of the case ispurposeOur the consideration
authority of the commission.to determine the defendant

Racing.”171,c. ItL.,R. “HorseThe statute involved is entitled
regulations for the(s. 8); to “make andcreates a commission rules

running orholding, operating of harness horseconducting, and all
operation ofor meets for exhibition for the racepublicraces and

provides9anyon which race or meet Sectiontracks such is held.”
conduct,person, corporation hold,“no or orassociation,that shall

operate any publichorse or for exhibi-running or harness race meet
ation without from the commission.”license

association,10. or cor-provides “any person,S. “License” that
desiring orporation runningto or race meet forhold a harness horse

public applyexhibition to said for a license to do so.”shall commission
11.S. “Issuance License. If is thatof the commission satisfied

provisions regulations prescribedall the havehereof and the rules and
by maycomplied applicant,been and will be with the it issue a license

expire thirty-firstwhich shall dayon of December.”the
“may”questionThe main involved is word meanswhether the

“may” words, anyor “shall.” In other the commission discre-has
tionary when,inpower granting refusing plain-or grantto a license as

claims, applicant complied requirementstiff the of thehas with all the
Except application,statute. for fact that in itsplaintiff,the the

might held,in placesnamed the twoalternative where the races be
questionnaireand that in the commission, designedsubmitted by the

to sought pre-elicit the commission obtain ainformation the to as
liminary requisite Q. 6.:application,to the consideration of the

on petition by statement,“State either or namessupplementalthis
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tomeetings, togetherof with salariespresideofficials to at the race
paid,” yet determined,” no is made thatbe is “not claimanswered

theoryapplication proceedthe on that theincomplete.was We the
application,in for no-commission did not consider that a defect the

anyfindings appearin it that suchwhere the record nor in its does
hearingground ofuponwas for the refusal the license. At therelied

definitely itsplaintiff expresslybefore the commission and waived
application Hampton.infor the location of the race track North

racing permitfor at aapplicationPlaintiff its on its arested case
grantedfor in con-track to be in Portsmouth. So we take itlocated

sidering plaintiff compliedof that with all thethe merits the case
requirements relating to theof statute and of the commissionthe
necessary to it.information to be submitted

statutoryIn of construc­construing statute, principlesa standard
“ alwaysstatutory language is notemployed.tion are to ‘But asbe

given meaning the context andmeaning,its or a whichbroadest
(Pierce Emery,subject-matter v. 32probablyshow was not intended

484, Whitcomb, 482, 488),N. H. the evident508;N. H. Carter v. 74
Legislature by act cannot be defeatedintention of as revealed thethe

meaning.unnecessaryby giving single in statute ana word the
power is to be exer­Dunklee, 439, policev. H. 441. TheState 76 N.

in is to reason­reason, legislationcised in its exercise be construedand
ably, regard objectives.for And the rule of reasonablewith due its

broadening orelasticity inofconstruction invokes some measure
language. Emery,narrowing statutory Pierce v.applications ofthe

Richardson,supra; Opinion Justices, 629,N. H. State v.the 66 661.”of
according178, 181.N. H. in are to be construed92 “Words a statute

usage theylanguage,of the unless haveapprovedto the common and
meaning or from theacquired law,in thepeculiar appropriatea and

dif­purpose Legislature apparentor it is acontext manifest of the
1, Opinion themeaning S., 2,P. c. ss. 2.”ferent was intended. of

L., 7, s. 2.Justices, 625, 626;H. R. c.73 N.
mayconstruing mandatory directory,“In or the courtsa statute as
fromconsequences which would resulttake into consideration the

p. 49,Am. s. 26. “Theconstruing mandatory.”. . . 50 Jur.it as
directorymandatory or natureLegislatureof as to theintention the

from thestatutory primarilyparticular provisionof a is determined
regardedgenerallylanguage phrases which arethereof. Words and

and ‘must.’ On themaking provision mandatoryas include ‘shall’a
generallypermissivein terms ishand, provisionother a couched

of the wordregarded directory discretionary. This is trueas or
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general that in statutes the“It is the rule‘may’. Id.,...” s. 28.
mandatory.”‘shall’ isonly, and the word‘may’ permissiveisword

98,Mo. 109.Wymore,State v. 343
“may” discre-the word confersin this state thatIt has been held

252,H. the courtParent, 249,N.tionary powers. In Belmont v. 90
refusinggrantingin orpowers ofconstruing statutory selectmenin the

“may” discre-word meantjunk license, said thegrant a dealer’sto
(P.being L., c.statute, construedit is that the theretionary. True

may, in their. . .1, L., 190, 1)R. c. s. reads: “Selectmen159, s. now
may.to dealers . . anddiscretion, persons. be. . license suitable

is to be carrieddesignate place where the businessand thedetermine
junk yardof and thethe location theon. ...” The issue was over

construing portion of statute.was the latter thecourt
of law we“may” in 11 theopinionof word sectionWe are that the
discretionary(R. 171) is to conferconsidering L., c. intendedare

govern-in of its administrativepower to the commission the exercise
conduct raceregard of a license tomental function in to the issuance

this con-prompt us to reachmanyThere reasons whichmeets. are
dealing ordinaryan situa-placeclusion. In not withthe first we are

concerned,public istion, e.g. protectionwith of healthcases where the
Watson,199; Whitneyv.(Cloutier Board,v. N. H.State Milk Control 92

therights are involved and238); public85 N. H. interestwhere and
Railroad,(Blake v. 39public persons jureor a dethird have claim

all the435); companies compliedH. have withN. where insurance
requirements in the Statenecessary qualify to do businessto them

right of(U. 41); aFidelity Linehan,Co. v. 73 N. H. and where theS.
(State v.engageparty to in is is concerned.what lawful business

Moore, 16).91 N. H.
right toupon one able to secure a license theThe statute confers

topari-mutuel racing. legalizes previouswhat wasconduct horse It
undertaking. Asprohibitedthe of law a unlawfulenactment the
grantgranted may or withholdprivilegesuch it a such as the State

Griffin,222; Rosenblumv.pleasure. Starrin, 220,at State v. N. H.78
enterprise which,314, privateH. with a89 N. 318. The statute deals

prob-presents a socialnature, only privileged,of its is not but which
policejurisdiction of theproperly coming exercise andlem under the
super-regulation andpower requiresof the which strictState and

required payseeking may toparty privilegevision. That the bethe
statutorysame, requirements ofcomplyfor and to with all thethe

Philadelphia,questioned. v. 312law cannot be Am. Baseball Club
ofgrantingPa. 12 A. L. R. Likewise that the311. See Anno. 1453.
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lawfully delegated tomayenterprise beprivilegedsuchlicenses for
officials, powerwith the to exercisepublic clothedadministrative

toprescribed action,of seems be wellwithout rulesdiscretion, even
1453; 1115; A. L. R. 418.A. L. R. 54A. L. R. 92Anno. 12Seesettled.

(State Stevens,quasi judicial body. v.ais at leastThe commission
241), and itsWhitney Watson, 238,v. N. H.268, 270; 85N. H.78

arbitrary, capricious, unreason-not to be reversed unlessorders are
Anno.motive, or in of discretion. Seeimproper abuseable, based on

is that such a board acted249, presumptionThe124 A. L. R. 256.
partyand thescope powerof its discretion andthe reasonablewithin

showing that board’s decisionburden of thecomplaining has the
ofthe exercise discretion.ground that did not authorizeon somerested
fairlymay as-in its that “it be255, admits briefId., 256. Plaintiff

forof the commission are intendedproperthat decisionssumed all
Quaere then, has the commissionof State.”thethe best interest

ap-plaintiff’sin its ofof the Statefor best interest denialacted the
arbitrarily, capriciously, unreason-doing itplication? so has actedIn
in of We thinkmotive, or abuse discretion?ably, improperonbased

Nothingit did. thenothing in record to indicatenot. We find the
plaintiff’sargued to us would sustain theandplaintiff presentedhas

particulars.establishing of theproofof in either aboveburden
inno thecommission had discretionis that thePlaintiff’s claim

same; plaintiffof thatof or denialof issuance licensesmatter the
having givenand allrequirements of the statutehaving met all the

of law toit, is as a matterof it entitledinformation demandedthe
subscribe this.it. do not tohave a issued to Welicense

israce trackrequires ofstatute, (d), the thes. 10 that locationThe
itscommission stated asgiven application.to The mainin thebe

granting of anotherapplication “that theof thereason for the denial
inwagering theracing pari-mutuelwithpermit to conduct horse

for bestHampshire would not be theofsection Newsoutheastern
perfectacommission hasWe rule that theinterest of State.”the

is aof theproposed location trackright whether theto determine
ofdesignationrequire theWhy statuteproper should thelocation.

importance, as theis of noif the locationthe location of the track
super-requirement is mereimportance,plaintiff argues? If of no the

necessary in-giveto the commissionfluity; if not intendedlikewise
advisabilitysuitabilityon andright pass thetoformation and the

toduty ofCertainly it must the commissionof be thethe location.
If weone.properis a and suitablethe locationdetermine whether

for race track licenseapplicationan aplaintiff’saccept contention
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ofmay institutionsadjacent churches, schools,locate the track to
with-it fitlearning, words,in seeslibraries, hospitals; other wherever

vicinityout inregard surroundings. mayto the track theIt locate
disturbingresorts, etc.,of thushomes, sections,residential summer

obtainedright peaceful occupation premises,one’s to of one’senjoy
right asprevious such ajure right,of detrack,to the location a race a

437, depreciatingis Railroad, supra,referred to in Blake v. and also
topurposesnullifying specialof propertyestablished valuations and

recog-plaintiffwhich Nopropertythe has doubtbeen dedicated.
rightnized this first its for an alternativeapplicationit filedwhen

theonlocation, protestof of basedone which it waived after storma
com-above in thereof theobservations, recognizingthus that view

operatetograntingmission would it licensejustifiednot deem was in a
requestin in to hearda track that amicus curiae his belocation. The

oppositionin of tenpetitioner givesto his the namesthe in brief
in-owners, represents,he andpersons, propertysubstantial whom

forty andforms residentsactingus further that he also is for other
to theproperty city opposedof whoowners of the Portsmouth are

proposed location of the track.
way, proposedgeneralWe not in of the exactinformed, exceptare a

plaintiff’s track, whylocation of the commissionnor as to the reason
racinghas togranting permitdecided “that of another conduct horse

pari-mutuel Hamp-ofwageringwith in section Newthe southeastern
hasshire not of the Plaintiffwould be for the best interest State.”

givenot amplifyseen fit to ask to the statement andthe commission
its reasons the commissiontherefor. We must therefore assume that
having good forthe best of in mind reasonsinterest the State had

forreaching justificationits is it.sayconclusion. We there nocannot
ofCertainly A the recordthere is no error of law involved. review

ofpromotersappeardiscloses none. It does in record that thethe
rely patronsthis for thepeopletrack on Maine and vacationers as

Though maysuccess of assumedenterprise.their not stated it be
they rely They relythat also not muchpeople.on Massachusetts do

Hampshire patronage; theyon New for admit that suchresidents
patronage ifwould not be to track and reliedsufficient maintain the
upon mainly bring gambling wouldwould about failure. The element

if thepreponderantly people.be it thatout-of-State Can be said
good grounds for thecommission had in it not bethat mind would

for ifapplicationdenial of the And the commissiondecideda license?
State,such a for ofnot we cannotsituation was the best interest the

say they doing.inerred so
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isplaintiff’s position pursuedIf to logicalits conclusion, the best
stake;of is not atinterest the State the commission not itneed take

onlyinto consideration. The interest involved is applicantthat of the
patrons.prospective mayand its It be plaintiffnoted that hadthe

right needing protectionno vested appliedwhen it for its license.
getIt knew it had to one before it could operate, and if it has made

some investment and entailed expensesome in preparation for the
enterprise,of its it took its certainlyconduct chances. And would-be

nopatrons of the track have protected.interest to be If towe were
onpass judgment advisabilitythe of protecting the ofinterest the

gambling might sayelement we be inclined to that it would be for
interest that no opportunitytheir best there be gamblemore onto

racing alreadyhorse than what is offered them.
gaveThe commission also as a reason recognizedthat it responsi-its

bility in the assurance of a reasonable income to the State of New
Hampshire pari-mutuelfrom wagering. arguesPlaintiff that the

righthad no to questioncommission take the of torevenue the State
policein asconsideration the act is a measure and not a revenue one.

may be merit to thisThere contention. The act however does make
very important parta legislation.revenue of the It makes revenue

integral partso a of impossiblethe act that it is separateto divorce and
policingfromit its features. It is knowledgea matter of common of

judicialwhich we can take notice strongest argumentthat the and
motivating inthe main factor favor of broughtand which about the

originallyof promiseenactment the law was the of substantial revenue
that would from grantingthe State derive of privilegethe the to con-

pari-mutuel racing.duct Promises then made were more than ful-
byfilled. The income derived leaps bounds,therefrom has risen and

way beyond all expectations, to asuch vast extent in fact that the
budgets appropriations greatState and inare fixed a depen-measure
upondent the income to accrue to the State from that source. We

say legislation purelyhesitate to that the is policing; we are inclined
classify policeto it as a measure,combined revenue and inand that

noview find criticism to of bymake the statement made the com-
refusingmission in license, recognizedthat to issue it responsi-the “its

bility regulatory bodyas a in supervisionthe of pari-mutuel wagering
racing”;on horse and responsibility“its in the ofassurance a reason-

able income to of Hampshirethe State New from racing.”such
arguesplaintiffThe further that the denial of a to itlicense results

in monopoly,the creation of a in it rulingthat is tantamount to a that
pari-mutuelone track in enough.race the State is The commission
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ruling; has that such race track isno it not said onehas made such
granting permit toenough. simply “that the of anotherIt has said

inracing pari-mutuel wageringwith the southeasternhorseconduct
ofHampshire would not be for the best interest theof Newsection

saying grantnot a foris not that it would license theThatState.”
Thoughinof like track another section of the State.operation a

apparently in the the directand non-determinable futurepresently,
ruling inmonopolyis that there beof the commission’s will aresult

State, saying inpart of the this is not that it is not thesouthernthe
uponit toof the State that be so. cannot be calledinterest Webest

regulation sayIt indifferently. is a matter of is thewhich werule
of the commission.hands

not from what find in theThe does differ we it to besituation
Beverages” act, L.,Liquor & R. c. find in“Spirituous 170. We

provisionfor31, License,” applica-the that the“Applicationsection
ap-ofproposed“that the location the business is antion stateshall

taking surroundingsitsone, into consideration and thepropriate
neighborhoodinalready whereof similar licenses issued thenumber

provisionis to conducted.” A isbusiness be likeapplicant’sthe
the Inincorporated in section 70 of same act. all cases where licenses

meaning where,in ofall instances outside the Staterequired,are
manufactured, requiredsold or a isstores, liquor is to be licenseliquor

invariably that the Inprovided “may”commission issue.it isand
empowered reliability applicantto consider the of thedoing it isso

themanagers, on,location where business is to be carriedor its the
discretionarycommissioncontend the has noNo one wouldetc.

qualified to adetermining who is hold andpower in license where and
beverage dispensed.is to Whythe be shouldunder what conditions

(whichtrack commissionwith the race act followsit be different
commission) asimmediately liquor powerto its ofthat of the discre-

a proposedof the location of track? Bothtion in determinationthe
bylegalized statute,would be unlawful if notwith acts whichdeal

great similarity.respect justin haveand that Discretion is as neces-
rightsary as in the other. Both have the to forin the one revoke

right rightcause, necessarilyto must connoteand the revoke the
compulsiongrant. can no into be either.There

Petition dismissed.

constitutionalityMarble, J., the of chapterC. doubted 171 of the
inJohnston, J.Revised Laws: concurred the result: the others

concurred.


