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Napoleon NapoleonDennis, Adm’r the estate Dennis, Jr.of of
v.

Boston Maine& Railroad.

Elmer Ellsworth v. Same.
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Murchie Willoughby Colby (Mr.& Murchie and A. Alexander
orally), plaintiffs.Murchie for the

Sulloway,Piper, ones, Godfrey(Mr. PiperJ Hollis & orally), for the
defendant.

Branch, J. There was abundant ofevidence the defendant’s
negligence, and emphasisthe entire of argumentthe defendant’s was

todirected the contention plaintiffthat guilty contributorythe was of
negligence. The has, therefore,case solelybeen considered with

question.reference to this
By 1915,Laws 148,c. provingthe of contributory negli­burden

gence in personalof injurycases imposedis upon the defendant.
present“Under the nolaw evidence as to the care of the isdeceased

necessary part plaintiff’sas a of case,a and hiswhen conduct is dis­
byclosed the evidence a onlyverdict can be fordirected the defendant

when it conclusively appears fault,that he was at in Hus­as Collinsv.
tis, supra N. H. If his[79 conduct of any446]. admits reasonable and
nonculpable explanation, questionthe jury.”of his due care is for the
Jones v. Railroad, 83 N. H. 73, In78. a case where the evidence does
not disclose the actual conduct of a decedent at the time of the acci­
dent, a nonsuit can onlybe entered if the circumstances of acci­the
dent conclusively negative possibilitythe that the decedent exercised
any for safety.care his own mayIf it be found that he someexercised

questioncare the itwhether was jury. Cyrdue care is for the v. Rail­
road, 278, 282.88 N. H. presentIn the eyecase there nowere witness­
es to the actual collision and no exactlyone knows what the deceased
driver immediatelydid occurred,before it hence it cannot be said that
“it conclusivelyappears that he was at fault.”

Only three gavewitnesses testimony regardedwhich could be as
bearing upon the conduct of the deceased at the time of the collision.

ofOne these witnesses was William Foster who testified that he lived
within four of crossinghundred feet the truck,and that the driven
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histwenty-five per passedspeed hour,ofat a milesby the decedent
his handimmediately the accident and that he wavedbeforehouse

openedthe hepassed,testified that after truckthe Heto deceased.
of the house he heard theinto the kitchen whendoor and walkedthe

heortrain. Within ten twelve seconds thereafterof thewhistle
testimony of witnessof collision. The this tendedthe crash theheard

ofcontention the defeñdant that the decedentstrongly supportto the
crossing speed twenty-five perof hour with-at a milesonto thedrove

thejury however, acceptnot toslowing bound,The wereout down.
cannot,itgiven by witness, andof time and distance theestimates

conclusivelytestimonysaid, law,a matter of that thistherefore, asbe
contention.the defendant’sestablished

hadtruck,of that heEllsworth, the owner the testifiedS.Elmer
driving inhis ofand observed mannerwith the decedentoften driven

crossings, “Q.as Willand continued follows:over railroadpassing
going acrossjury anyif habit he had in his conductyou tell the what

on.”stopped Napoleonand looked he wentcrossings? A. He before
you“Q. Did everfather testified as follows:Dennis, the decedent’s

crossings? A. I havehim when he went across railroadride with
approachedmany Q. How did he conduct himself when hetimes.

you him? A. slow downcrossingswhen were with He wouldrailroad
happen-looking listening.”me if were and Theit looked to as heand

anydisprovesof contention that the decedenting the accident
testimonycrossing. of hisgoing upon the From thestopped before

might looked andfather, however, down,it be found that he slowed
Railroad, 12,N. H.Carbonev. 89 16.listened.

compel that the decedentThe evidence does not the conclusion
running was, fact,inparticular train had late. Itknew that this been

accident,on of and de-twenty the afternoon the theminutes late
already passed.have itmight be found to believed that hadceased

bearingpart important ques-an onon his would have theSuch belief
320;H. BourassaRailroad, 317,Minot v. 73 N.of his due care.tion

359, 360; Peppin Railroad, 395,N. H.Railroad, N. H. 86 399.v. 75 v.
oughtor known thatno that he knew to have theThere is evidence

by at thequestionin would run the Penacook station extremetrain
speed sixty perof miles hour.

rail,point eighty westerlya from the whichIf had looked at feethe
point athe first at which he could obtain usefulappears to have been
may probablytrack, been,the train not have and wasview down the

only sixty-nine of rail was visible fromnot, sight,in since feet that
lookingproceeded fiftyIf he feet toward the track beforepoint. then
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unreasonable, he must then have seen thenot beagain, which would
high ofvery speedrate not more than oneapproaching at atrain

crossing. situation, uponfrom the In such atwenty feethundred and
speed truck,to the of the he would haveany assumption asreasonable

Upon seeingprotectiveto take action.only a in whichabout second
may paniche well have become strickenapproaching,train thusthe

in front of the train.attempted to cross the railroad Such con-and
negligence.nor it constituteimprobablenot be wouldduct would

454,N. H. “A more or lessRailroad,Folsom v. 68 460. instinctive
mayof the train have been a chanceeffort to cross the track ahead

Morrison v. H.Railroad,not condemn.” 86 N.which care would
176, 179.

upon plaintiff prove anynot the to that of theseIt was incumbent
anyor insuppositions true,in fact that the decedent actedwere

particular upon proveburden was the tomanner. The defendant
compel findingnotnegligently.that The evidence does ahe acted

Railroad, 73; Railroad,N. H.to that v. 83 Morrison v.effect. Jones
supra; Railroad, 12; WhippleN. H. Railroad,Carbone v. 89 v. 90
N. H. 261.

New trial.

dissented;Burque, J., the others concurred.
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