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Hillsborough,
No. 3610.4,Feb. 1947.

v. F. McElwain Co.Brouillette J.Charles

(Mr. orally),John D. for theWarren and Albert Terrien Terrien
plaintiff.

(Mr. orally),Alvin A. Lucier and for the de-Robert Shaw Lucier
fendant.

asBranch, plaintiff employedC. J. The bywas the defendant
engagedinjurya fireman and watchman. At ofthe time Ms he was

firing burningin a in wastefactoryboiler defendant’s and was
indepositedmaterial upperwhich was collected from floors andthe

room un-purpose.the boiler for this It that as he waswas his claim
dertaking to “exploded”throw a of itshovelful waste into the boiler

plain-in injuries by burning.the shovel and caused him Thesevere
regarding gottiff testified fourththe occurrence as follows: “I the

just lipone as hit of a com-door,she the that there was[shovelful]
motion, puff, just explodedthat, droppedlike and I shovel and itthe
right my eightinto I must feetshovel. have went back about

support, post, here, post.”close to that iron irondescribed
was wasplaintiffThere evidence that whichthe waste material the

ragsrequired quantityto ofuse contained at this an unusualtime
oil andkerosene, gasolineand waste which had soaked in andbeen
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whichduring repair weekcleaning machinery annualin the theused
of thepositionwasimmediately preceded the accident. It the

notinflammable, wasmaterial, although highlythisdefendant that
have beennotexplosive consequently plaintiffthat the couldand

of theIt the contentioninjured by explosionan as he claimed. was
so-called,flare-back,by aplaintiffthat the was burneddefendant

ordinary dangers a fireman’sone ofboiler,from which is of thethe
theof hejob, plaintiff and which assumedone about which the knew

not recoverargued plaintiff couldrisk. The that thedefendant
theinjured by whichexplosionhe anit was shown that wasunless

haveanticipated against it shouldwhichshould have anddefendant
precautions.taken

dependnotadopted.cannot Plaintiff’s case didThis contention be
des-wasupon accuracy terminologyof in which the accidentthe the

above,quotedaccident,by descriptionhim. From of thehiscribed
ignitedsuddenlyinmightit be that the his shovel wasfound material

des-improperlyinjury althoughand the occurrence wascaused his
theupon whichby explosion,him this was the basiscribed andas.an

part ascharge inby wasjury Court,the whosecase was sent to the
narrowedcase,in issues have been“Now, particularthis thefollows:

wasteis, thisquestion material,to or not thatto the as whether the
sub-by firing boiler,in containedplaintiffto be thematter used the
youIfpurpose.dangerous or for thatstances which were hazardous
forpurposefor thedangerousfind or unfitthat the material was

or inagents knewused,which it was to be and that the defendant’s
uponobligationought hazard,have known of an existedreason to its
. .”danger .of to of thispart plaintiffthe the defendant warn the

inissuesaccuratelyin summarized thepassageThe Trial Court this
judges.presented, jury the solethe case as then of which the were
denied.properlymotionsThe for a nonsuit and a directed verdict were

charge follows:requested jury asThe defendant the Court to the
is still“(2) you fact, occurred,If explosion,find an in the defendant

to haveyou oughtnot orliable unless find that the defendant knew
explosivethat to be volatile orknown the material burned contained

ofplaintiffsubstances and failed thereof.” The substanceto warn the
chargerequest sufficientlythis by passagethe from thewas covered

knowledge was dan-quoted,above which made that “the material
gerous purposeor unfit for the for it was used” a conditionwhich to be
of liability.defendant’s

the verdict.Judgment on
All concurred.


