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Hillsborough,
No. 3633.4, 1947.Feb.

v. FernandLucille Holt Grimard.

orally),(Mr. LangdellWyman, Booth, Wadleigh Langdell&Starr,
plaintiff.for the

(Mr.Thorp orally),& Branch Branch for the defendant.

atplaintiff’s arrivedDuncan, ShortlyJ. the automobilebefore
his theaccident, stoppedthe scene of automobile atthe the defendant

ofhill, permitof to some thebeyondside of the road the crest a
wholly off thepassengers alight temporarily.to wasThe automobile

extinguished. Upon passengers’way, lights thetravelled and its were
finding that the starterreturn, lights,on the butthe defendant turned

requestedsuccessfully, again extinguished them, andfailed to work
slight downgrade. Ifalongof thepassengers pushtwo the to the car
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vehicle, lights, pushedthat the without was so abe foundcould
approximately feet, diagonallyof fifteen onto theoutdistance

way. started, passengersmotor thenThe the two undertooktravelled
through open,doors andthe rear had remainedto reenter seat which

ofinstantly bythe left rear the automobile was thestruckalmost
plaintiff’sof the thatfront automobile. The defendant testifiedright

started, lights. plaintiff’smotor onsoon the he turned theas as The
findinga at allwarranted times while the defendant’sevidence that
from plaintiff’s car, lights out,was visible the andthe wereautomobile

open.rear doorsthe
travelling speedwas a of tothirty-fiveautomobile atplaintiff’sThe

operated byhour as it the hill. It was Charlesforty miles an ascended
being onlyplaintiff occupantthe other of frontStephens, the the seat.

highway,with the but it fromwas unfamiliar ivas free iceThe driver
comparatively straight. was Thesnow,and and The weather clear.

seen, directly in highway,automobile was first theaheaddefendant’s
came of hillplaintiff’s topautomobile over the the and itsas the

operator thelights applieddownward. The that hedeflected testified
theyonce, locked,but because was to turn thebrakes at unable

enough to tothe left avoid collision.vehicle far
favorably plaintiff,tomost the the evidence warrantedConstrued

negligent. infinding defendant was It could be founda that the that
already described, uponin manner thestarting his car the he entered

way lights,without and hisundertaking,without aftertravelled
motion, approachingto watch for from thevehicle was vehiclesin

glancefound that a to rear haverear. It could be the would enabled
from inlights plaintiff’sto see the thethe defendant automobile

bythe accident. The motor could startedseason to avert have been
along shoulder,the was and firmpushing the automobile which wide

for some distance.
argues strongly operator plaintiff’sthat the of theThe defendant

atconclusively negligent speedto be of thecar was becauseshown
top supportof hill. In positionover the the of his hewhich he drove

H.White,H. v.Parella, 81,Fine v. 92 N. and 92 N.uponrelies Tufts
visibilitycase, plaintiff’s ownIn it was the claim thatthe latter158.

by foggrade twentywas atop of limited to feet blanket ofat the a
stoppingspeed requiringhis was driven at a ainto automobilewhich

sixty-five contributoryofsixtyof to feet. The evidencedistance
Innegligence plain, and to be the beforethoughtwas conclusive. case

fog appears,no to vision. So far as there wasus, wasthere obscure
ahead, except hill whichnothing the view and theto affect darkness
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plaintiff’sthe automobileintervened between two vehicles untilthe
not socase ispoint top. Thereached some at or near the Tufts

v.said of Colecontrolling. may beanalagous as to The samebe
appearedit thatMorse, H. in214,85 N. the Therecited case.Tufts

ofhill, gradea thepassdefendant an automobile onthe undertook to
could benot crest. Itwhich was such could see over thethat he

heavily travelled, healthoughfound that knew the road to behe
for asidepersisted pass, travellingin his on the lefthandattempt to

opportunity toutilizingfeet,distance of several thehundred without
hisreaching of hill. automobiledrop topbehind the Therebefore the

Theanother, travellingwith in direction.oppositecollided the
traffic,”opposingtravellingin ofdefendant’s conduct so “in the line
by the“reasonablywhere obstacles to be were obscuredexpected”
Morse,grosshill, finding negligence.was held to of Colev.warrant a

supra, 217.
ofpointed probabilityIn Fine v. if theParella, supra, it was out that

encountering great theparton the is so thatcareless conduct of others
ordinary to to do so.prepare it,man would meet it is careless notthen

Him,melTullgren 268, Finkelstein,v. H. v. 90Company, 276;82 N.
mayH. 83):N. 78. But also “The(p.the court there said situation

requirementbe such that of ofcareless conduct others is not a fair
anticipation, general principleand issue inas a this is the rule.” The

finding negligence.was ofpermittedthat case evidencewhether the a
question requires finding.Here the ais whether the evidence such

or not plaintiffWhether the was thecareless under circumstances
by Itquestiondisclosed the in this for jury.evidence case thewas a

itplaintiff’s operatorcould be found Ifthat the exercised some care.
findingalso becould was not re-inattentive,found that he the was

quired. There appliedwas evidence that he as soon as thethe brakes
defendant’s highwayautomobile was visible. practicallyThe was

traffic,free from speed thirty-five fortyand a of miles an wasto hour
necessarilynot concerningto be deemed evidenceunreasonable. The

uponhillthe which the accident fromoccurred was far conclusive.
concerningThere was no testimony height or physicalits other

characteristics, grade “medium.”except as the Thewas described as
jury eight-tenthswas shown three different hills within of ofa distance

mile, and ofa each ofbythese was identified witness as scenesome the
the accident.

The evidence totended establish that the car wasdefendant’s
beyond the brow of hill downgrade.the and onsomewhat a It could

wholly uponbe found to have waybeen and inthe travelled two feet
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easterly edge.from the width of wayThe the travelled was not
its doors openstated. theWith automobile would have obstructed

onlyhighway.often feet the The estimate of the distance between
hilltop point (200the of of feet), given bythe collision was aand.the

depositionwitness who had testified on saythat he could not what the
distance was. There was evidence that tire or “skid” marks measured

seventy-fiveafter the accident were found to be eighty long.to feet
was no evidence of plaintiffs lightsThere the distance at which the

objects ahead,would or ofilluminate the withindistance which the
stopped any givencould be speed.automobile at Witnesses for the

plaintiff lightsthat oftestified as the her car came down onto the
highway hill,it topped the “rightwhen the defendant’s car was there

right directly. . . in passengerfront.” The just enteringwho was the
defendant’s car at the time of the collision got in,testified that as he

glanced light plaintiff’she back and saw the from the andautomobile
happened “justthat inthe accident a flash.”
establishing contributoryof negligence uponThe burden was the

defendant, who was not to a uponentitled directed verdict this issue
finding negligenceof compelledwhen a was not itand could foundbe
plaintiffthat Railroad, 164;the exercised some care. Dennis v. ante,

Cyr Railroad, 282;v. 88 H. 278, Halley Brown,N. v. If92 N. H. 1.
negligent, properly jurythe defendant were found it for towas the

reasonablydetermine whether the conditions were requiresuch as to
“operator plaintiff’sof anticipatethe the car to the ‘occasional

negligence’ expectableis of highwaywhich one the ofincidents traffic”
(Himmel 78,Finkelstein, 79), ordinaryv. N. H.90 and whether he used

mightcare under the circumstances which to uponbe found exist the
conflicting testimony. v. Company, ante, 43; GagnonEverett v.
Krikorian, also, 102;N. H. 344. Moniz,92 See Jacobs v. 288 Mass.

Proman,Bresnahan v. 312 97.Mass.

trial.New

J.,Branch, did not thesit;C. others concurred.

Memorandum

BurqueMr. Nashua,Justice died in Hampshire,New on ninththe
day February,of 1947.


