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haveexception, plaintiffthe couldby furthersaid thatmay beIf it
for fullfully opportunityso affordedandmorepositionitsstated

expect ac-no such toerror, yet there was reasonof thecorrection
holdinga that the omissionpromptas toof this resultcomplishment

-fatal.was
theofjury prohibitdid not considerationthetoinstructionsThe

ofimproprietythe error. Thenot have curedcouldandargument,
notcertainty that it wasis nothereplain.is Sinceargumentthe

(Piechuck Magusiak,v.plaintifftheharmful topurposeaforused
must be set aside.verdict429), theH.N.82

trial.New

All concurred.
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(Mr.Sheehan, Phinney Phinney& Bass orally), for plaintiff.the

CraigChretien & A. Manning (Mr.and James Manning orally), for
the defendant.

Branch, rulingC. J. The initial of the Trial Court that onlythe
question to be wastried the amount of the setoff clearlywas erroneous.

plaintiff’sThe contention of rightcounsel that he had “a to attack the
validity of questionthe notes on the of consideration” was well

L., 366, 28;founded. R. c. s. L., 391, 11;R. c. s. v.Stratton Stratton,
N. H. If82 125. the defendant had been rely uponcontent to his

exception point,thistaken at a trial apparentlywouldnew have been
necessary.

defendant, however,The pursuedid not toelect this course. On
contrary, in apparentthe an bringeffort to all available matters of

to Court,defense the attention of the Trial he proofmade the ofoffer
quoted.above clearlyThis offer was made for purposesome and
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ignored making it,Inin this court. counsel for thecannot be
questionreopen previously passed uponto thedefendant undertook

Court, exception prior rulinghis to the must beby Trial andthe
bylight proofin the of the of he tooffer which undertookconsidered

thereby.of the excluded It is true thatthe nature evidenceindicate
if had to on thatproofthe of was needless counsel electedoffer stand

Wig. ) having(1 (4) made,ed. s. but been he can-exception Ev. 3d 17
appears the orescape effect, offer,not its and unless it now that some

excluded,erroneously exceptionshis must bepart thereof, was
overruled.

wasof that there no consideration for thesupportIn his contention
that inhe, (1) provesaid that “would the notesthe defendantnotes,

a or notes at the werequestion to renew note which timewere made
(2) thatproveto it was the understand-He also offeredoutlawed.”

the that ining payee,the of the notes and the notesbetween maker
if allquestion be and would become effective at“would never enforced

Theof defendant Essie.” offer contained a furtherupon the death the
original byin fullallegation (3) paid“the notes were the de-that

general allegation (4)It concludes with a catchallEssie.”fendant
no at all.”that “there was consideration

inoriginal paid bynotes full theallegation “the werethatThe
definitely abandoned, pre-toEssie,” appears have beendefendant

contrary fact, notout to to and wasit turned besumably because
in briefargumentat the this court. Defendant’s entiretoreferred

support propositionin of that “the defen-argumentof an theconsists
right' validityattack of the two notes on theto thedant had the

consideration, consideration,of andof or total failureground of lack
above,right pointedAs outdenial of this was error.”the Court’s

adequately questionnot state the at Thatissue.propositionthis does
accuratelymore stated as follows: Did the de-question would be

validity of two on therightthe to attack the the noteshavefendant
bytotal of considerationof consideration or failureground of lack

wayproof?in of in thisthe stated the offer Statedof factsevidence
shortly of.may disposedquestion bethe

one, though isin the lattergiving place priorof a note of a evenThe
a of “The old debtoutlawed, involve failure consideration.does not

promise,. . .new but the new andpromisefor theis considerationthe
right.” Batchelderv.debt, measure of the creditor’snot old is thethe

general'law.24. See 34 Am. Jur.23,N. H. This is theBatchelder,48
p.298,s. 239.

understandingproveto that “there was anSimilarly the offer
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parties the never be enforced and wouldthe that notes wouldbetween
upon proper-of the defendant” wasbecome effective if at all the death

parolonly rejected. payable demand,were andThe notes evidence
tending parolvaryto terms was inadmissible. “The evidencetheir

agreementtending an or termsexcludes to show incon-rule evidence
Savingsof Merrimack Bankwith terms the note.” River v.sistent the

cited;154, 156, Brewing CompanyJonesHiggins, 89 N. H. and cases
Flaherty, 571,H.v. 80 N. 572.

ofvague in offer thatThe the last sentence the “therestatement
all,” is conclusion of law and “it ofis,was no at a mereconsideration

general offer made in course of tocourse, well that a the trialsettled
questionpresents uponno for reviewprove a mere conclusion ob­

Garvey Chicago Railways Co., Ill.jections exceptions.”and v. 339
Wig.284, 84, quoted224 Ill. and in 1276, citing Hertz,Martin v. Ev.

(3d ed.) s. 17.
ofimmediately proof made,Furthermore, after the offer was the

Presiding inquired: it, that was no“Which is there considera-Justice
reply topaid?” inquiries,or that In this and othertion the notes were

suggested facts,no new but reverted to the statements al-counsel
paid . .ready “Well, old . second notes . . .made: the notes were thé

passed timewas no at the these two notes werethere consideration
allegationapparentIt thus that the catchallmade.” is added

innothing to the theprior statements contained offer.
foregoing considerations, be,In the the order mustaccordance with

Judgment on the verdict.
All concurred.

Hillsborough,
No. 3632.4,Mar. 1947.

Floyd Durivage Henryv. W. Tufts.

DurivageYvonne v. Same­ .

theDurivage,Yvonne Adm’x estateof of

DurivageN. v. SameRobert


