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plain-of comfort to which thea would have beensitian at such time
arguesdefendant that'the wifemight entitled. Thetiff be found

in wasgrieffor the manner which the childdamages overcannot have
anticipationit, not Thisanticipation of which did exist.born or for

attendingmay injured feelings happen-for theis but she recovertrue
sufferingwayin it did. dueing the that Present mentalof the birth

occurring has thatof what is or occurredto immediate realizationthe
Robinson,v. 74compensable.is Prescottgrief retrospect,inis not

N. H. 460.

trial.New

All concurred.

Cheshire,
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(Mr. Benjamin orally), plaintiff.Burns C. for theChesterHughes &

pro(by orally), se.Olson brief andArthur

(Mr. orally),PlantH. Faulkner and N. Michael Plant for thePhilip
James A. Leonard.defendant

(byof Massachusetts and forKingsbury, orally),M. briefFrederick
and L. Underhill.George E. Leonard Annathe defendants

F. no powerof Charles Leonard contains ofDuncan, J. The will
inby provisionsit can be found the of thewill, unlessappointment

clauses, disposingfifth of the of the estate.residue Weandfourth
clause,that fourth took a lifeplain under the Clara estateitthink

notfee, plaintiff appeara which the does tothan a conclusionrather
Society, 576;v. H.question. Shapleigh77 N. v.seriously Weston

577; Burleigh also,H. v. 52 N. H. 267.Clough,69 N. SeeShapleigh,
519,Roberts, 517,84 H. 520. The life estate wasN. accom-Lord v.

estate,ofgeneral dispose corpusto of theby powera the at thepanied
scope of powerdiscretion. The that is the focus of thelife tenant’s

parties. The notcontroversy between the will does contain in so
bydisposal plaintiff concedes;will.powera of This themany words
granted unlimited,powerthat the is andhe contends thereforebut

dispose by bywill as inter vivos orpowerthe to well as actembraces
purpose powerfor ofpoints disposalHe out that the which thedeed.

disposalto for or oruse, benefit,used is not restricted themay be
tenant, case, (see,as is v.of the life sometimes the Westoncomfort

asupra) purpose whollyfrom this to confer aSociety, and infers
power.unlimited

contemplatedthatplainly indicates thethe will testator theWhile
might “expended or disposed”that all of residue be ofthepossibility

equally plainistenancy, contemplatedlife it that he alsoduring the
contingency of at hisa remainder wife’s decease tosufficientthe

oflegacyof two thousand dollars andpayment a distributionpermit
among living sisters, or If,his brothers and their issue.of a balance

contends, purpose:testator had tothe a doubleplaintiff secureas the
duringpleasure lifetime, permither and tocomfort and herwife’shis
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purposesof theseproperty by will, plain statementdispose of theto
Lothringer, 224 IowaCarpenter v. 439.not have been difficult.would

of ano was made is indicative differentthat such statementThe fact
intent.

power dispose”to of thecompletehad “full andlife tenantThe
might proper. By ordinary definition, thedeem fit andas sheresidue

oralienate, distribute,to or to todispose poweris thepower to
of Inter-effectually to the control another. Webster’s Newtransfer

(2nd ed.). also, Carpenter Lothringer,v.Dictionary Seenational
Smith, 555, power was un-448; Lord v. 293 Mass. 562. Thesupra,

purpose disposal, sufficientlyof and was broad toas to therestricted
gratuitous crucial issue is whether testatorpermit transfer. The the

Shap-by Shapleighit will. In v.that should be exercisedintended
to hissupra, 578, the testator left the residue of his estateleigh,

rightduring life, . . . with the and“for and her naturalmother
dispose every portion lifetime,of in if shepower all and thereof herto

support main-necessarythe same to her comfortable andshall find
tenance, or shall desire so to do.” There followed further elaboration

including ofpower, expression “use, have,the wish that she andof the
duringabsolutelyas if it own her lifetime.”enjoy said estate were her

bequeathed remainingall of his atAnother clause and devised estate
his mother’s death.

petition by mother, executrix,as for construction of theUpon the
devised to an estate for withwill, the court held the estate be life

althoughgreatly usefulness, they“which increase itspowers annexed
enlarge {p. 580).it to a fee.” The court further held: “Thedo not

sufficiently disposeto to ofis not extensive allow her thepower
only during enjoy-by will. It is to be exercised the activeproperty

in enjoyment.of aid of that of thement the life estate and Whatever
goodinproperty shall remain after she has used faith so much of it as

godesires, (p. ). also,will to ...”she the remainder-man 581 See
Clough,supra, 279; Langley Tilton, H.Burleigh v. v. 67 N. 88.

Shapleigh power grantedIn the case the to the life tenant was ex-
“power disposeto be a to ... in inpressly stated her lifetime” and

phraseology slightly powerfromrespectthat the differs that of the
granted plaintiff’s language employed byTheto the decedent.

duringwas, “to have and to hold with full andLeonard her lifetime
power dispose proper.”to of same as fitcomplete the she deems and

only point expressedlimitation in of in isYet the time the clause the
fixing quantity of This im-limitation the the estate. limitation is

mediately by grant power, phrasesof sofollowed the the that the two
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necessarily together. While, Shapleigh will,be read unlike themust
the,“during repeated phraselimitation her lifetime” is not inthe

nothing ingranting power, anythe there is the will toentire indicate
upon power. ppwertime limitation the exercise of the Thedifferent

opinion duringto of plain-was in our limited exercise the lifetime the
effectivelyas as if clause “totiff’s decedent the had read: have and to
complete power disposehold with full and to of as shethe same deems

during v.proper Shapleigh Shapleigh, supra,fit and her lifetime.” Cf.
ordinarynotdifference, meaning,581. If there is a it is one of but of

grammatical refinement.
dispose property during powerA to of one’s notpower lifetime is a

by mightto leave will. While the life and did execute a willtenant
“during lifetime,” thereby anydid not orher she alienate transfer
property. therebyNo transfer of title could untilbe effected her

ambulatory . .death. “Wills are instruments . wills do not take
Amoskeag Companyofeffect until the death the testator.” &c. v.

471, 475. nothingH.College, occurs,Dartmouth 89 N. Until death can
by disposedof will indisposedbe a will. “The the life of the testator

nothing, only provided disposedof but how ofthe estate should be
‘Disposedtestator’s .... of’ an trans­after the death means effectual

disposition by will,fer, be,or the which could not until death ofthe
deceased,heirs 2Crane,the testator.” RobertCrane &c. Jesse Rootof

(Conn.) 487, Co.,Matter Ithaca 220 Y.Compare,488. Trust N.of
power of disposal upon437. Since the conferred Leonard wasClara

exercised, all,if during lifetime,one which must be at her it follows
power bynot athat it was will.exerciseable

Ticknor, 276,In Ford v. had to con-169 Mass. the court occasion
provisionsa will with similar to of Leonard will. Thestrue those the

residue of the testator’s estate was to his wife “to hold to herleft
during disposelifetime, powerher with full to use and of the same as

right thatproper.” providedshe shall deem and The will further
goof towife,after the decease the “all the remainder” should the

residuary legateetestator’s son. will of wife con-The under the the
power disposal by will, relying upontended that the wife had of an

in Sweeney, Distinguishingearlier decision Burbank v. 161Mass. 490.
ofcase, purposethe Burbank the court said: “There the dominant the

give power disposal byto will wasclause which was held the of to
dispose property.authorize to of . . . dominantthe wife the Here the

bypurpose give givenis to a with theestate,the wife life a remainder
son, disposal merelyto his of topowertestator and the is incidental

fully regard powerto it . . . inthe life estate make effectual. We the
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enjoy-during the activeonlyas one to be exercisedcasepresentthe
also,enjoyment.” Seein aid of thatestate, andof the lifement

L.Fitzgerald, 61 N. J. 368.v.Wooster
wills,involving particu-similarinauthority, casesweight ofThe

of should remaindisposeto whatundertookthe testatorlarly where
expressedadopts the viewpower,of theof the doneethe deathafter
(7th ed.),on1318;s. WillsWills, (3rd ed.) JarmanPage, onabove.

1297; L.1243,2 A. L. R. 27 A.740; Annotations,765; Am. Jur.p. 33
946,114A. L. R. 958.825, 838;L.1381, 1390; A. R.R. 69

supra, upon plaintiffwhich theSweeney,v.of BurbankThe case
Ticknor,that of Ford v.analogous to instant case thanrelies, theis less

case,In the testator left hisdistinguished it. the Burbankwhich
remainder, legacies to twolife, out of theto his wife for andestate

clause, gaveby separate he to hischarity. Thennephews and to a
mightdispose of of the remainder as sheright to the balancethewife

disposition duringno of itin event she madeexpedient, and thedeem
disposal given byof waslifetime, powerto his heirs. Theleft ither

gift offrom the the life estate. Partprovision, disassociateddistinct
subject power.the life estate was not to theof remainder afterthe

onlyof in that hisdisposed the event wifebalance the testatorThe
of in­in that case to his heirs. The whole tenor thenot, anddid

surrounding circumstances, such that athe werestrument, and
bypower disposalof will wasmajority of the court concluded that a

Society, 139, 151, 152.v. N. H.also, Kimball 65intended. See
distinguishableupon by plaintiffthe are likewiseOther cases relied

Society, 608,N. H. and other casesus. Fitts v. 75from the one before
containing provisionsno as to the inremaindercited, involved wills

by Indisposednot or of the life tenant.the estate was usedthe event
460, itKnight Knight,as v. 162 Mass. was heldcases,other suchstill

inAs this court said Lord v.powerof the took a fee.that the donee
adopt of strict con-Roberts, 517,N. H. 521: “Cases which views84

writing creatingspecial language of the theor turn on thestruction
impressivenoparticular circumstances have value here.”or onpower

Merrill, N.of fact for the court. Remickv. 80 H.questionThe is one
228, cited.225, 227, and cases

power of disposalintent to create aargument is made that theThe
any requirementof thatby the absence theby will is demonstrated

byClara, implica-of and ansupportfor and benefitbe used theestate
relating adoption child,to the of aprovisionsintion inherent the

the ultimate distribution of hispostponetothat the testator wished
deservingchild would be aappear whether theuntil it shouldestate
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object bounty.of anyhis The absence of uponrestriction Clara’s use
equally byforis well accounted a any questiondesire to remove of her

complete right to againstdeal with the estate as the remaindermen.
implication provisionsThe said to arise from the relating adoption,to

see,so far as we can finds no basis in the will. sug-It contains no
legacygestion child,that the to the or to the testator’s brothers and

contingent uponshall besisters the wife’s throughdetermination her
suitabilitywill, legatees.of their as If the mightcircumstances have

postponement plaintiffsuch a aswarranted the suggests, it is sufficient
sayto that the will containsanswer no indication that the testator

Rather,it.intended it indicates an intention that the estate remain
name,in enjoyedthe Leonard after his wife had it.

In of the conclusionview reached that Clara B.E. Leonard took no
disposal by will,power unnecessaryof it is questionto consider the

power effectivelysuch a bywhether was exercised her will. None of
tothe estate which came her under the will of F.Charles Leonard was

subject bequest byorto devise her.

discharged.Case

All concurred.

Merrimack,
No. 3640.4,Mar. 1947.
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