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object bounty.of anyhis The absence of uponrestriction Clara’s use
equally byforis well accounted a any questiondesire to remove of her

complete right to againstdeal with the estate as the remaindermen.
implication provisionsThe said to arise from the relating adoption,to

see,so far as we can finds no basis in the will. sug-It contains no
legacygestion child,that the to the or to the testator’s brothers and

contingent uponshall besisters the wife’s throughdetermination her
suitabilitywill, legatees.of their as If the mightcircumstances have

postponement plaintiffsuch a aswarranted the suggests, it is sufficient
sayto that the will containsanswer no indication that the testator

Rather,it.intended it indicates an intention that the estate remain
name,in enjoyedthe Leonard after his wife had it.

In of the conclusionview reached that Clara B.E. Leonard took no
disposal by will,power unnecessaryof it is questionto consider the

power effectivelysuch a bywhether was exercised her will. None of
tothe estate which came her under the will of F.Charles Leonard was

subject bequest byorto devise her.

discharged.Case

All concurred.

Merrimack,
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Dudley (Mr. orally), plain-forW. Orr H. Reno theand Robert Reno
tiff.

The defendants defaulted.

theJohnston, proposedJ. for frompermissionThe deviation
Themakingof the trust to ofterms is limited the investments.



286

by ofnecessary power Superioris to be in the Court virtueclaimed
chapter Laws,4 of of which is as follows:section 371 the Revised

by“4. oe Trust. In all cases whereDeviation From Terms
occur, orchange occurred,of a of which has shallreason circumstances

orreasonably foreseeable, subsequent creation,is to the heretofore
any instrument, complianceorhereafter, by deed,of a trust will other

by relatingor of trust to thethe trustee trustees with the terms the
mayproperty propertyor or of be held underthe kinds classes which
accomplishment oftrust, substantially impairor thethe would defeat

filing bypurposes may, uponof the the trusteetrust,the the the court
partiesto inequity uponof a bill in for instructions and notice all
from suchinterest, permittinga decree the trustee to deviateenter
carrydirecting necessaryif to outtrustee,terms of the trust and the

purposes trust, any part propertyof to or of the heldthe the sell all
in kinds orproceedstrust to of such saleunder the and invest the

ofpropertyof for trusteesclasses which are lawful investments
todecree, entry, operateestates. No such after its shall thereafter

relating in-any any duty imposed byof law to therelieve trastee
for theof trust the of carevestment funds and exercise reasonable

limit orpreservation shall not be construed tothereof. This section
equitable trustees,general jurisdiction of the court overrestrict the

trusts or trust funds.”
requisites.powerFor at least twothe exercise this there areof

change ofFirst, equity circumstancesthe court should find such a
or sub-compliance of the trust would defeatthat with the terms

of the trust.stantially impair accomplishment purposesof thethe
permitted those made lawfulSecondly, any investments must benew

defining forby (R. L., 363, 17)c. s. investments trustees.the statute
in atprovided that the trust funds should be investedThe testator
paidin income begood savingsleast two banks the state and the
Theannually equally during natural lives.personsto certain their

savings ofaverage savings departmentsof of banks andrate interest
executed, was1927,in in when the will wascompaniestrust the state

Theyear death,of was4.15%, 1932,and in the the testator’s 4.1%.
steadilyaverage by savings in the state haspaidrate banksinterest

for the firstonlyin it was anddeclined since 1932 until 1945 1.99%
By general trendsix months of was the economic1946 it 1.951%.

particularin' of lower dividendssince of rates and1932 lower interest
instate,in from funds investedpaid by savings banks this the income

in sinceof cut halfaccordance with the terms clause sixteen has been
change in circum-This to be athe testator’s death. could be found
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substantially impairs thetestator, thatby thestances, unforeseen
is not to thegift income. The aim betteraccomplishment of the of the

provision forabove the madeover andinterests of the life tenants
by at thegifts enjoyedof the themprevent impairmentthem but to

different, circumstances,by unforeseenof the trust theestablishment
by forby authorized lawinvestmentsinsofar as this can be done

enoughrespect toonly withshould be allowedtrustees. Deviation
good shrinkage in income.to make thefunds

permittedshould bequestion whether the trustee“The has arisen
bytrust oralthough by terms of thestocks,in theto invest common
inon thatinvestments, groundthepropernot truststatute these are
inrisepresumablywouldmonetaryof inflation such stocksthe event

In inhedge against inflation. statesbe avalue and would therefore
legalof stock is apurchase properlyof selected shareswhich the
pur­not forbid suchof the trust dotrust investment and the terms

merelyis re­chase, difficulty.no In such a case the trusteethere is
quired degree prudenceof under the circumstances.properto exercisea

theUndoubtedly, danger of is a circumstance whichthe inflation
determiningin andcan and should take into account whethertrustee

2in of of stock.”purchaseto what extent he should invest the shares
Scott, Trusts, pp. Substantiallys. interest rates167, 840, 841. lower

equity ascarefully byshould a and the court ofbe considered trustee
inwell as the factor of as well as the other resultsinflation. The one

gifts theimpairmentloss that is an of the of a trust. It is true that
savings only tenants,lower dividends of the banks affect the life but

rights protected oftheir must be as well as those the remaindermen.
limitspermitsThis state in stocks withintrastees to invest common

inalthough depositingand clause sixteen does not forbid it it directs
savings banks.

Eq.CommunityIn of Wilentz,the case Morris Chest v. 124 N. J.
580, allegedit of of awas that the a charitable trust becausetrustee

inchange getdrastic to interest rateseconomic conditions was unable
possiblemore than a small fraction of the fund wasthose when

relating byestablished. Provisions of the to trusteeslaw investments
of permit purchaseand wills did not of common stocks.the the

sought permitthat'empoweredRelief was under a statute court tothe
granted prayerinvestment in shares of stock. The court the and said

(p. 583): objects fund andpurposes“I conclude that the and of the
promoted by permittingthe of theinterest the beneficiaries will be

intrustee the of to of the trustexercise discretion invest one-third
infund common of in of com-stocks the kinds enumerated the bill
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onlynotproduce safeguardin to moreorder income but also toplaint
of the fund.”principalthe

trust,charitable A. CreightonIn of another John Home v.the case
10, 11, it was3, equity140 decided that had theWaltman, Neb.

preferredin commonpermit investments and stocks underpower to
fund,safeguard although theythe were not authorizedconditions that
come, then, to question,instrument. “We the ‘should thein the trust

as to investmentsof the trustee which it must make bepowers
requested?’ secondaryin The onthe manner restrictionbroadened

given byand in the authorityin the will themade trusteeinvestments
yield primary purpose of trustee,must to the the which is thethe court

primary objectoperation preserveof the home. The is to theeffective
greatestmay advantageit be used to theproperty so that the totrust

property producemust an To itThis income. do sobeneficiaries.
safely productive property. presentin ofinvested The basemust be

inadequateis to be to the need.”showninvestments
of nochapter4 of 371 the Revised Laws makes distinctionSection

purposestrusts for charitable and others. The test isbetween
provisionsof of a trust so withthe results the are interferedwhether

changegifts by unanticipatedso an of circum-diminishedand the
permit fromequitableit is to a deviation the termsthatstances

Restatement, Trusts, Bogert,s. 167;to 3relative investments.
allegationnoTrustees, 1,Part 502. It is true that there isandTrusts

ofsuffering partor on the the life beneficiaries. These factorsof need
in statute under consideration. It is shown thatspecifiednot theare

giftslosing substantially respect to the theare withthese beneficiaries
givefor section 4 is intended to reliefprovided them. Saidtestator

equitablywhen it can be done so far as all interest-against such losses
requirement that the funds must investedconcerned. The beed are

safeguardsby sufficientlyfor trustees ofas stated the statute estates
the remaindermen.

1941,chapterin of of4,s. first 206 the LawsL., 371,R. c. enacted
rightschange onlybut deals with the adminis-does not substantive

ofaccordinglyof It does not come under the bantration trusts.
purportdoes not to thelaws. “The statute authorizeretrospective

rights. merely tochange It has referencecourt .to substantive
Eq.Company, 78,N. 88.of Reiner v. 126 J.matters administration.”

concerningfor information the termina-request of the trusteeThe
rights they arepartiesthe of astion of trust does not involvethe

Theagainst the trustee.presently to have them enforcedentitled
farfor soof to the income life are vested andthose entitledinterests
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years from themay fortyfor establishmentas is known not terminate
concerning rights at such aAccordinglyof instructionsthe trust.

Gale,197; Galev.White, 81 N. H.given.not v.future time are Weed
H.Berry,Bank 93 N. 388.358, 361;85 N. H. Merchants &c. v.

discharged.Case

All concurred.

Municipal Keene,ofCourt
No. 3641.4,Mar. 1947.

v. Maurice R. Olmstead.Bernard E. Davis

Arwe, plaintiff.Arwe & for the

defendant, filed noLane,Howard B. for the brief.


