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satisfyingfor ofnot, purposecourt the mereAnd the willwoman.
But,of theinquire which is the'widow deceased. wheresentiment,a

past ofright hinges question,on the the status thesepropertysome
judicial investigation.” Lawrencesubject ofmay theparties become

also, 378, 379;Am. Jur. 157A. L.277, 17Nelson, Iowa 278. Seev. 113
Bess, App. 287;28.24; Beavers 58 Ind.Nelson, Divorce, s. v.6, 53; 3R.

juris­takeCompany, Md. 168. the court doesScheihing 180 Wherev.
adjusting interests, such deter­purpose propertyoffordiction the

equitable principles. “Butmade in accordance withmination must be
marriage questionin isnot to act until thethe is invitedwhere court

beyond anyof court ofby power the controlirrevocably dissolved a
presentissituation. Such the case—ahave a differentjustice, we

on the existence or non-existenceproperty controversy, basedmere
equitable principles whichTherefore theof a valid divorce decree.

McElrathordinarily property rights applied.”should be v.rule
ofMinn. the status an innocentMcElrath, 380,120 385. Moreover

asanyof of should be considered welland children herssecond wife
firstany on the wife.as fraud

any property byno ofpresent petition allegationmakes leftThe
groundsnot forspouse. It state sufficient relief.the deceased does

dismissed,Petition nisi.

did not othersBlandin, JJ., sit: the concurred.Duncan and

Rockingham,
3658.No.May 6, 1947.

McInnes, Ex’r, Ap’t v.M.William

a., Tr’s, Ap’es.E. &Joel Goldthwaite
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BrighamLindsey R.Ogden andGeorge Scammon,li. Edmund W.
plaintiff.Scammon orally), for the{Mr.

BrownMcLane, Stanley M. BrownDavis & and {Mr.Carleton
orally), for the defendant.

longtheJohnston, M. McInnes defendsplaintiffJ. The William
noground thaton thecontinuance of his as executoradministration

position is untenable.demand on him assets. Thiswas made for the
must shareIt is inappointedtrue 1933that the trustees who were

fundsneglectwith to have theresponsibilitythe for theexecutor the
Attorney Nortonpurposes.transferred to the trust for charitable

appear-lived of the boarduntil 1937and Dr. is a memberGoldthwaite
ing April 25,1931,presentin proceedings.the The was writtenlatter
by nearly year beforehis be aprobablyfellow trustee that it would

it innothing aboutthe funds dowould be available and that he need
ap-wasmeantime, 1933,the that the estateagain 7,and on June

ofdispositionproaching thesettlement and that he should consider
nothingthe wasappointmenttrust of hisestate. From the time

asking for thepetitionheard from trustee until theGoldthwaite
appointment of his co-trustees.

provisions of a willHowever, an is bound to theexecutor execute
TheBoynton, 190,with H. 192.diligence. Pagereasonable v. 63 N.

provision (R. 1)for c. s. is intendedupon L., 355,demand an executor
forprotection against unnecessary suits;for his not anit is excuse
aredepriving rights neglect legateesof or thatbytheir otherwise
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ignorant persons disabilityor or of a charitableunder beneficiaries
adequatelytrust that not represented.are were“The executors

fiduciary representatives, holding trust,in tothe estate and bound
rightsimpartial protectingexercise reasonable and in of allcare the

legatees. manyFor notyears theythe knew that the societies were
bequests duty giveaware of them;the made to and it was their to the

manifestly needed,societies the information which was and without
which the third item of not It was theirthe will be executed.could
duty pay delay.to legacies, bringthe or this bill Theirwithout
obligation theyto of werepromptlywas execute the entire will which
executors, Theynot were.byand to the third item inaction.defeat
protected against unnecessary broughtan for aoppressiveand suit

demand,legacy, givewithout such a reasonablea as would them
opportunity perform duty protectionto payment.of But thistheir

bydid not suchrights legateeauthorize of athem to sacrifice the
theyprevent being Bysilence as would such silencea demand made.

not equitablecould transfer from itsthe income of the trust fund
to N. H.Society,owners others who no to Tilton v. 60had title it.”

377, this staterecognized384. This as law ofstatement has been the
Hoyt’sin LawPractice, p. 207, Woerner,Probate and in 3 American

from(3d Probablyof Administration or twoed.) 1956. one letters
arrangethe executor to sufficed totrustee Goldthwaite would have

for residuarythe the lattertrust,transfer of the funds to andthe
given survivingcould have or trusteesreceipt.a A trusteesufficient

ofpower belonging trust, regardlesshave the to assets to thereceive
any duty necessary orapplyto for ofappointmentthe co-trustees

carryto areadvisable out of a “Where therethe intention testatrix.
beseveral or totrustees and one of refuses to become ceasesthem

trustee, powers ordinarilythe be exerciseduponconferred them can
by p.195,s.remaining Scott, Trusts,the 2trustee or trustees.”

If couldrights,1058. the executor in his he himselfwas doubt as to
petitioned andtrustees,have appointmentfor the of the additional

executorshipin any terminatingdefault of procedureother for the
theSuperiorhave asked to do withthe Court for instructions what

funds available for distribution.
Although plaintiff broughtthe not to a close the administrationhas

of diligence requiredthe of of an execu-estate Ida 0. Folsom with the
tor, honesty. dutyhe has it of an executorconducted with “The
generally liquidateis terminate.invest,not to and to andretain but

however, by... If, of a funda valid exists for the retentionreason
executor, toupon permitthe it him to such fundis incumbent not
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55,Estate, Pa. 57.idle, re Kohler’s 348remain to invest it.” Inbut
asstrictly such arebyAll beenmade this executor haveinvestments

fidelityof consistedby Hispermitted trustees statute. breach
wherein theto be seenprimarily procrastination.of It remains

damaged.defendants have been
offor a lossJudge plaintiffTrial ruled the was liableThe that

Fuel, preferredand stock.$4,872.33 commonon Eastern Gas and
TheyFolsom.by Missnon-legalThese of the securities leftwere two

from the valuedepreciationwere sold in with above stated1945 the
fifteen securi-year of the Someappointmentone after the executor.

includingin butbyleft than sold 1931ties the testatrix other those
figure $174,380.39a ofthe two inventoried atunder consideration were

or tosold delivered$100,389.25 yearand were worth a later. When
$198,493.45. Even if the executortheythe trustees were worth

holding Gasthe Easternfiduciary dutycommitted of ina breach his
one breachtime,and Fuel for an there was butstocks unreasonable

is ac-respectof trust to and the executorwith all fifteen securities
loss sinceanyfor netonly gaincountable for the net and not liable

separate and“Where,is not twohowever,there none. there are
oronly losstrust,distinct of for the netbreaches the trustee is liable

1138,gain.” p.s. andTrusts, 213.1,accountable for net 2 Scott,the
Porter, Supp. 822,cases cited. In Estate 25 the adminis-Y.,the N.of

among specula-of oftrators stock areceived the assets certain shares
Largethey retaining sumstive character and took the risk of them.

ofdisposedwere in some of stocks werereceived dividends and the
for more ofthan the inventoried value the whole. The administrators

theygood great judgment.acted in and It was held thatfaith with
chargedshould not on some of the stocks butbe with the losses

onlyaccountable for the the admin-profit. presentnet As in the case
concerning thepolicyistrators followed a settled and consistent

advantage-by deceased,securities the whichleft as a whole resulted
inSo, MacBryde theously. Burnett, (2d) 898,in v. F. cited132

supplement 14,2 trusteeTrusts, 213.1,to Scott on s. n. where a
purchased profitof andcorporationshares a and were at asome sold

loss, entiretyothers at a the was an and he wasinvestment treated as
foronly plaintiff’sliable for the reasonheld net loss. theWhatever

duringaccounting, holdinghisdelaying policyhis one theof securities
practicallyindepression onlythe economic of the thirties not resulted

doubling year appointmentworth from the time of after histheir one
veryyielded profit inventorybut a substantial the values. Theover

toexception surchargethis is sustained.



336

monthly bal­onsurcharge $2,476.77for ofAnother was interest
averaging1, 1932yearsances of funds for from Marchuninvested ten
handlingplaintiff’s$4,127.09. long continuation of theDue to the

beand shouldestate, surplusof the funds as a trusteehe invested
ofexpirationrespect.held to of in this “At thethe duties a trustee

legacy, andyear pay thedutythe it of the tobecame the executor
becamerights hospitalthe of and the remaindermenrelative the

re­time, longas so as the executorsfixed of that date. After that
they heldby bequest,possessiontained in thistheir the fund created

N. H.Lilley,it in Dennison v. 83proposed hospital.”trust for the
all thekeepto422, 425. A for the failuretrustee should not be liable
guard­“If aneglect part.onfunds has hisinvested unless there been

andown,separateian from hiskeepsor funds of his trusttrustee the
thechargednot whenreceived,accounts for he is to bethe interest

consideredmoney it beidle, except neglect;lies for his and cannot
onkeptneglect expenses becontingentif a sum sufficient to meet
anhand, not seekprudent personor if a so small that a wouldsum

458,H. 460.Bradley, N.investment for it Knowlton v. 17lies idle.”
balancekept smaller cashUndoubtedly, plaintiff could have athe
had tonecessary. Incometimes, checkingat but a account was
Thereproperuntil a amount for investment.accumulate there was
largeThea trustee.expenseswere the usual of an executor and

for 1941monthly $10,000for of over$7,000balances of over 1940and
byexplainedareaverage substantially periodraise the for andthe
forexecutorship.the The balancesapproaching termination of the

neglect.prior years unreasonably large as to constitutewere not so
on the fundsplaintiffThe is not for to earn interestliable failure

in checkingcarried the account.
ap-hissoon afterpossessionThe executor took of the real estate

inpointment it Febru-soldand under from the Probate Courtlicense
ary $325.of He asks credit$8,000 plus1940 fee offor the broker’s

amounting tofor oncarrying charges propertyand thismaintenance
$8,383.87. the decreeright underThere was no income. His to sell

collaterally.of The courtthe Probate attackedCourt cannot be
jurisdiction. theyanyhad “IfL., 358,R. c. s. 17. for reason [decrees

proceedingsof oughtthe thereopened,Probate to be so thatCourt]
onlyleading up reviewed,to can can be hadthem be the desired relief

in H. Seeproceeding.” Pearson,some N. 213.direct Scammonv. 79
417.also, N. H.Otis, 483; Holton,Wilson v. H. v. 7471 N. Mansfield

sell, herightit toadjudged plaintiffSince has been that had thethe
incurrighthad togivesufficient interest in to him athe real estate
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periodfor of time.charges a reasonableof maintenancereasonable
course, it is thein the insolvent“If and settledthe estate is insolvent

it,of andit,of take careduty possessionof toadministrator takethe
9,H.Lucy, N. 10. He seeksprofits.” Lucy v. 55take the andrents

$299.55;insurance,$2,682.27;paid amounting tocredit for taxes
$4,618.23,premises presentable,repairs, keepingin$199.15;labor the
Judge$8,383.87. Trial dis­total Theexpenses.and The isother

noground that the executor hadallowed onthe entire claim the
be trialAccordingly, must a newthereinterest in the real estate.

out, itgiven. As events turnedto what should bedetermine credit
given propertythesaving for the to have realwould been ahave estate

ofis liable for an erroraway beginning,in the notthe but executor
of thejudgment diligence in the saleif care andhe used reasonable

anyoff timebeen auctioned atreal estate. It of course havecould
of thein the valuecontinuing expenseand was time to exceedcertain

longproperty. how the circumstancesIt should underbe determined
keep premiseslookingit to thewas for aheadreasonable the executor

reasonably(Heaton expensesH. heBartlett, 357)N. and whatv. 87
during period.carrying charges suchincurred for andmaintenance

longerKeeping premisesFor wouldthese he should have credit. the
neglect provemismanagement. Moreover, plaintiffbe if canor the

re­$8,000that of he would havepricethe obtained exceeded what
during is foundby selling periodceived at of which itthe end the

kept,that to have thepremises might reasonablythe be is entitledhe
exceeding gain lesscredit of notexpensesadditional reasonable the
unproductive property.the loss in ofby keepingincome thereason

expenses,In unlessunnecessaryother he cannot have forwords credit
onlythe of the net benefits.estate benefited and then to the extent

The of isof counsel to that the defendantsletter the effect claim
question any rightlimited to theto the of executor hadwhether the

real estate is not conclusive.
The andservices,executor asks for for commissionsadditional fees

for and$5,500for He himselfallowances counsel fees. has received
$3,000 counsel,for no This restsobjectionto which is made. matter
in presentthe ofsound discretion of the in view theTrial Court and
opinion thatbyshould be it. This is not an intimationreconsidered

formthese theallowances should or not be Whileshould increased.
of commission,an is entitledcompensation mayexecutor’s be a he
only dependentto payment for services rendered with the amount
upon labor, risk, responsibility particularof eachthe and trouble

to aperhaps unnecessaryease. It is not entitledstate that he isto
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pay Lucybonus or to for Lucy, supra.double services. v. statedAs
above, the estate has no loss in handlingsuffered unless the of the

The penalized pro-real estate. executor should not be if the estate is
against To extent, any, compensa-tected this loss. what if additional

tion should be of delaydenied because the unreasonable in terminat-
ing executorship Superiorthe must be left to the ofdiscretion the

Certainly profit by delay.Court. not may proper-he should this He
ly paid for performedbe the services on theythe basis of what would

theybe worth and what would perioddetriment be if in arendered
reasonably required for the of periodsettlement the estate. Such

properlycould be found to have terminated some time between the
of compensationend 1933 and the end of 1937. “Where his is re-

denied,duced or this is for purpose imposing penaltydone not the of a
upon committinghim for a of groundbreach trust but on thatthe

properly performedhe has not the compensationsendees for which
given.” Scott,is 2 Trusts, 243, p. Althoughs. 1404. stated with

respect applicableto a it istrustee also to an ofexecutor. Because
foregoingthe greater partconsiderations and the fact that of thethe

from byincome received was securities left the testatrix and not from
by plaintiff,investments paidmade the he should be as an executor

and should not inbe allowed addition a oncommission income such
mightas be a testamentary Attorneyallowed trustee. fees cannot be

given credit to necessary bythe extent made offault the executor.
Page Boynton, supra.v.

discharged.Case

All concurred.

Hillsborough,
4, No. 3623.Mar. 1947.
3,June 1947.

Josephine S. a.Hallahan &

v.

William H. Riley, Commissioner Labor.of


