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is an election to waive the other.alternative; pursuit of one notthe
(Halla-previous transfer to this courtargument thethatDefendant’s

by plaintiffs to48), theRiley, ante, an electionv. constituteshan
Superior ofright appeal Court on decisions factsto to thethewaive

elementarycontraryFirst, it is to thefor reasons.rejectedis several
as toliberally so maintainappeal statutes are construedthatrule

right appeal.of toin favor theright doubts are resolvedandthe
ed.) 4 s.Statutory (3d 6807;s. S.Construction C. J.Sutherland,3

Statutory (1940) 336; Jur.,2s. Am.Crawford, Construction18;
Kneeland, Secondly,7; ante,s. v. 185.Error, Wilder&Appeal Cf.

contraryor to thewould beinto statute a waiver electiontheto read
in inof as this state recentof limited theelection remediesdoctrine

Thirdly, notMathews, ante, 313. it is the functionRicker v.ofcase
inthis statute a restrictive and retroactivejudiciary to construeof the

advis-Legislature presentat the session deemed itwhen themanner
59, s. 15.only prospectively. 1947,Laws c.itto amendable

by Superioronnow to a trial the facts theplaintiffs are entitledThe
sitting jury.awithoutCourt

discharged.Case

All concurred.
3, 1947.June

Grafton,
No. 3634.3, 1947.June

Company ofM. v. Insurance America.Bean MercantileNorman
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orally),Pike & Aldrich Pike for plaintiff.the{Mr.

Thorp & Branch Branch orally), for the{Mr. defendant.

Blandin, J. defendant’sThe first contention that there was no
evidence to warrant submission juryto questionthe of the whether

plaintiff sanityhisthe recovered within thirty days priorthe to
August 29, 1935, must be overruled. This has passedissue onbeen
unfavorably byto the defendant this priorcourt at a trial of the same
case, involving issue, inthe same which another defendant, Phila-
delphia Fire and Company,Marine Insurance joined.was BeanSee

Company,v. Insurance 88 N. H. 416.
A comparisoncareful of plaintiff’sthe evidence in both instances

itindicates that was more plaintifffavorable to the at the last trial
former,than at the and we nohave hesitation in holding this issue

properly jury.was tosubmitted the
exceptionThe defendant’s next that the Court erred in allowing

jury pass upon questionthe to the of plaintiffwhether the set fire to
premisesthe while insane must also be overruled. There sub-was

stantial to plaintiffevidence the effect that the was insane at the time
question. Harryin Perkins,W. a bywitness called plaintiff,the
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in 1934, fire,the inwas insane before alsothat Bean andtestified
M.a few months Dr. J.1935, Page,afterward. anotherDecember,

dayshim fire,who saw two saidplaintiff’s witnesses after theof the
his condition was substantiallyand that samethen thewas insanehe

on nighthim ofwhen saw the the This evi-time as he fire.at that
testimony plaintiff’sas towith credibledence, coupled other the

immediatelyactions, fire,before andextraordinary both theafter
questionfor of jury.submission the toclearly thesufficientare

finally plaintiff,that tohavingcontends the electedThe defendant
not fire, bythat did set is it underhe the boundon his claimstand

Leclair, 506,82 H. notHarlow v. N. and isof thereforethe doctrine
questionon to itjury pass the as he setto whetherhave theentitled

further in anyThe states that this isdefendant eventinsane.while
company bars plaintiffdefraud the which fromattempt to thean

Society, 232,of Saidel v. 84 H.recovery the N. andunder decisions
N. H. 422.Company, 84 No such claims werev. InsuranceMoreau

trial, appearand it would it is nowby at the thatmade the defendant
Manchester, N. 57;Plante v. 83 H. Bullard v.them.too late to raise

ground excep-H. sole of158. The theMcCarthy, N. defendant’s89
question plain-to submission oftrial the the ofat the thetion taken

jurytime the fire to was assanity the of the follows: “Thetiff’s at
juryexcept to to of thethe submission the issue of whetherdefendants

property insane, groundthe while onplaintiffnot theor the burned
itfrom which be found burn-no could that theis evidencethat there

burning property, anyor of the ofbuilding, was theing of resultthe
insanity.”condition, was the ofexisting and resultinsane

specific objection trial,that a is athas held when raised theIt been
by Supremethe Man-Court. Plante v.no will be consideredothers

McCarthy, supra; Berounsky Ogden,Bullard v. 91v.chester, supra;
N.H. 424.

to these ofHowever, further answer contentions the defendanta
mayjury plaintiffthe have found that thethat set theappears to be

no of afterward,and recollection this so thatinsane hadfire while
one,his was antestimony was erroneous mistake honest andif his

Leclair, supra, apply.of Harlow v. notdoesthe doctrinehence
ante, anyNor attemptwas there toStafford,v. 251. defraudCote

byofprinciple defendant,the cases cited thecompany within thethe
plaintiffthose the heldin of instances court that theeachsince

consciously attempted to defraud.
opportunity plaintiff’sto thejury had an observe actions atThe

time,that he not atwas evidence was normal thatthe Theretrial.
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among Hugh Galbraith, psychiatrist appearingfrom a inothers Dr.
behalf,plaintiff’s Pion, appearedand from who also forthe Dr. P. A.

plaintiff. Certainly, as ofthe it cannot be said a matter law that the
jury attempt partbound to find a to onwere conscious defraud the

plaintiff.of the
inconsistency perceived allowing plaintiff pleadNo isfatal in the to

fire, jury maythat nothe did set the since the have believed this to
true, recollection,or his honest andbe at least at the same time to

it,that if he didclaim set he acted while insane. Such inconsistent
pleas prohibited,not and our courtsare have allowed similar latitude.

Huntoon, 121;True v. 54 N. H. Dedes,Dedes v. 93 N. H. 215.
exceptions arguedDefendant’s other norare neither briefed and

are deemed waived.

Exceptions overruled.

Branch, J.,C. did not sit: the others concurred.

Hillsborough,
No. 3645.3, 1947.June

RalphMarcoux,John E. Adm’r v. L. a.Collins &


