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alternative; the pursuit of one is not an election to waive the other.
Defendant’s argument that the previous transfer to this court (Halla-
han v. Riley, ante, 48), constitutes an election by the plaintiffs to
waive the right to appeal to the Superior Court on decisions of facts
is rejected for several reasons. First, it is contrary to the elementary
rule that appeal statutes are liberally construed so as to maintain
the right and doubts are resolved in favor of the right to appeal.
3 Sutherland, Statutory Construction (8d ed.) s. 6807; 4 C. J. 8. s.
18; Crawford, Statutory Construction (1940) s. 336; 2 Am. Jur.,
Appeal & Error, s. 7; Cf. Wilder v. Kneeland, ante, 185. Secondly, |
to read into the statute a waiver or election would be contrary to the
doctrine of election of remedies as limited in this state in the recent
case of Ricker v. Mathews, ante, 313. Thirdly, it is not the funetion
of the judiciary to construe this statute in a restrictive and retroactive
manner when the Legislature at the present session deemed it advis-
able to amend it only prospectively. Laws 1947, ¢. 59, s. 15.

The plaintiffs are now entitled to a trial on the facts by the Superior
Court sitting without a jury.

Case discharged.

All concurred.
June 3, 1947.

Grafton,
June 3, 1947. %NO' 8634,
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Pike & Aldrich (Mr. Pike orally), for the plaintiff.

Thorp & Branch (Mr. Branch orally), for the defendant.

Brawpin, J. The defendant’s first contention that there was no
evidence to warrant submission to the jury of the question whether
the plaintiff recovered his sanity within the thirty days prior to
August 29, 1935, must be overruled. This issue has been passed on
unfavorably to the defendant by this court at a prior trial of the same
case, involving the same issue, in which another defendant, Phila-
delphia Fire and Marine Insurance Company, was joined. See Bean
v. Insurance Company, 88 N. H. 416.

A careful comparison of the plaintiff’s evidence in both instances
indicates that it was more favorable to the plaintiff at the last trial
than at the former, and we have no hesitation in holding this issue
was properly submitted to the jury.

The defendant’s next exception that the Court erred in allowing
the jury to pass upon the question of whether the plaintiff set fire to
the premises while insane must also be overruled. There was sub-
stantial evidence to the effect that the plaintiff was insane at the time
in question. Harry W. Perkins, a witness called by the plaintiff,
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testified that Bean was insane in 1934, before the fire, and also in
December, 1935, a few months afterward. Dr. J. M. Page, another
of the plaintiff’s witnesses who saw him two days after the five, said
he was insane then and that his condition was substantially the same
at that time as when he saw him on the night of the fire. This evi~
dence, coupled with other credible testimony as to the plaintifl’s
extraordinary actions, both before and immediately after the fire,
are clearly sufficient for submission of the question to the jury.

The defendant finally contends that the plaintiff, having elected to
stand on his claim that he did not set the fire, is bound by it under
the doetrine of Harlow v. Leclair, 82 N. H. 506, and therefore is not
entitled to have the jury pass on the question as to whether he set it
while insane. The defendant further states that in any event this is
an attempt to defraud the company which bars the plaintiff from
recovery under the decisions of Saidel v. Society, 84 N. H. 232, and
Moreau v. Insurance Company, 84 N. H. 422. No such claims were
macde by the defendant at the trial, and it would appear that it is now
too late to raise them. Plante v. Manchester, 83 N. H. 57; Bullard v.
McCarthy, 89 N. H. 158. The sole ground of the defendant’s excep-
tion taken at the trial to the submission of the question of the plain-
tiff’s sanity at the time of the fire to the jury was as follows: “The
defendants except to the submission to the jury of the issue of whether
or not the plaintiff burned the property while insane, on the ground
that there is no evidence from which it could be found that the burn-~
ing of the building, or burning of the property, was the result of any
existing insane condition, and was the result of insanity.”

It has been held that when a specific objection is raised at the trial,
no others will be considered by the Supreme Court. Plante v. Man-~
chester, supra; Bullard v. McCarthy, supra; Berounsky v. Ogden, 91
N. H. 424,

However, a further answer to these contentions of the defendant
appears to be that the jury may have found that the plaintiff set the
fire while insane and had no recollection of this afterward, so that
if his testimony was erroneous his mistake was an honest one, and
hence the doctrine of Harlow v. Leclair, supra, does not apply.
Cote v. Stafford, ante, 251, Nor was there any attempt to defraud
the company within the principle of the cases cited by the defendant,
since in each of those instances the court held that the plaintiff
consciously attempted to defraud.

The jury had an opportunity to observe the plaintiff’s actions at
the trial. There was evidence that he was not normal at that time,
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among others from Dr. Hugh Galbraith, a psychiatrist appearing in
the plaintiff’s behalf, and from Dr. P. A, Pion, who also appeared for
the plaintiff. Certainly, it cannot be said as a matter of law that the
jury were bound to find a conscious attempt to defraud on the part
of the plaintiff.

No fatal inconsistency is perceived in allowing the plaintiff to plead
that he did not set the fire, since the jury may have believed this to
be true, or at least his honest recollection, and at the same time to
claim that if he did set it, he acted while insane. Buch inconsistent
pleas are not prohibited, and our courts have allowed similar latitude.
True v. Hunloon, 54 WN. H. 121; Dedes v. Dedes, 93 N. H. 215.

Defendant’s other exceptions are neither briefed nor argued and
are deemed waived.

Exceptions overruled.

Brancw, C. J., did not sit: the others concurred.

Hillshorough, } ... ,
June 3, 1947. %1\“’- 3645.
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