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nois evidencesay of law that therefact as a matterand we cannot
“ahimBragg’s training makessuggestionsupportto thatit. The

defininglearning”seminary of within the statuteanyofstudent
accepted.temporary cannotabsence be

fre-they visitedin Carroll whichowned a homeWhitcombsThe
andresiding induring years theyfour Bethlehemquently the were

voted, andThey paidhad taxestheywhich refused to sell or rent.
factorsagain areheld in Carroll else. Hereelective office and nowhere

homefrom that Carroll was theirreasonablyit foundwhich could be
they paynotdidvotingand but in view of the fact thatresidence

wasBethlehem,in that hefortuition their children as non-residents
inpostmaster job” Bethlehem, we can-“year-roundhadthere and a

any support on the evi-say findingnot of the is withoutthat court
&509; Kennan,Henderson,Felker v. N. H. Residencedence. 78

Beale, Laws, s.Domicile, 492;s. 1 of 15.1.Conflict
in of fraudregulating voting that the absenceThe statutes indicate

vote inrightin favor of tothe of doubt shall thebenefit be exercised
decisionperson regardsthat which a his Thetown or ward as home.

Superior question temporaryof of absenceCourt is as to thethe final
ofexcept mattermayin cases erroneous as athe limited where it be

case,law. In therefore,this order isthe

Exceptions overruled.

All concurred.

Strafford,
No. 3654.3,June 1947.

& a.James T. McKenna & a. v. Elizabeth McKenna
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(by orally), plaintiffs.Hartnett forCharlesF. brief and the

Hughes Burns A. orally),& Walter Calderwood for the{Mr.
defendants.

inDuncan, offering uponJ. Before evidence the deed which the
relies,Elizabeth todefendant McKenna the defendants undertook
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identity testimonyits a to in the ofestablish with record referred
objectedregister plaintiffs that was nothe of deeds. The there

original deed,” or that “Thomas B. McKennaevidence that “it was an
permitted, subject exception,signed inquiryit.” was to andThe the

original objection, subjectindeed was then received evidence over and
exception.to

objection receipt inplaintiffs’ to of the deed evidenceWhile the
proof specified ground therefor,without of execution no it was obvi-

ously upon proof groundof ofexecution,based lack of the thethe
objection just previously ground objectionThis fortaken. was

in of of dis-renewed the course discussion the defendants’ motion to
miss, reasonably “Mr.and could not have been misunderstood.

signature inHartnett: This deed . . . hasn’t been identified as to or
Well, positionany way.other . . . our is that it hasn’t shownbeen

signature signatureon that is ofthat the deed the Thomas B.
orMcKenna that he ever executed it.”

ambiguity position injectedplaintiffs’It true inis that some the was
by instatement, reopen,with his motioncounsel’s made connection to

raising question signature”;ofthat he was “not the but from the
reasonably plain that this ofwhole discussion it is was not a waiver

exception, merely proposehis but an indication that he did not to
disputing signature. immediatelyHisoffer evidence the statement

upfollowing: “I, course, position petitioneesof still it is totake the the
signature” objectionto show was a reassertion of his and of what he

necessary part proofconceived to be a of of the deed.
plaintiffs’ objection valid, exceptionwasThe and their is sustained.

proof originalWhile law is ofthe here well settled that after an deed
himself, party may prima copyto asa use evidence an office offacie

in title, originala deed his of or an ofchain such a deed with certifi-
(Bellows Copp, 492;cate of record v. H. Fellows,20 N. Fellowsv. 37

75, 84; Sargent Company,N. H. Smith & v. 152, 158),78 N. H. this
requires, dispenses proof originalrule rather than with of the todeed
party presumptionsthe As to such a no arise,himself. deed and

rule, admitted,under the best evidence execution unless must be
proved by testimony attesting witness,the of an or ofthe absence a
witness foraccounted and the attestation authenticated. Wells v.

Company, 491, 535-537;H. 504, Flanders,Iron 48 N. Melcher v. 40
139, 157; Clark, 409,N. H. v. 21 424; Ingalls,Forsaith N. H. Cram v.

613; Melvin, See, also,18 N. H. Pollard v. 10 N. Wigmore,H. 554. 4
(3d ed.) 1289; Lake,s. Great Hill Inc. Caswell,Evidence v. 126

364,Conn. 369.
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acknowledgment to recordentitled the deed to admissionThe
468),22 N. H.(Wark Willard, 389, 398; Manter,N. v.v. 13 H. Brown

probative ofit was was no morebut the evidence that recorded
Cilley,See, v.of deed Homerexecution than the existence the itself.

14 N. H. 85.
inbywasAlthough appearsit that the deed filed the defendant

no under ruletrial,of there is indication that this was doneadvance
byCourt, give theSuperior41 of so as to to an admissionthe rise

ofplaintiffs execution.
plaintiffs’may from of counselIf it understood the statementsbe

by will not beproof by of execution thethat the defendants decedent
proof contrary,of not follow that theby independent it doesmet the

thatplaintiffs admittingto taken as execution. The evidenceare be
conveyed by by mortgagein deedpremises McKenna 1939the were

containing dower,of that of andhis wife’s release her release .dower
proceedingsprobatein described as “real estatehomestead filed the

premises in of 1933 todeceased,”of said the same described the deed
her, was not offered for record until after the deathand that the deed

upon1945, plaintiffs’in insistencegrantor suggestsof the that the
may wholly frivolous.rightstechnical not betheir

regarded asproof deliveryof of is notThe absence of the deed
possession ofsignificant, presumption arisingin of from theview the

Canningby Boody Davis, 140, 142;H. v.grantee. v. 20 N.deed the
byobjectionof was not raisedPinkham, ground1 N. H. 353. This

openplaintiffs offered, is not to considera-the when the deed was and
tion here.

upondismissing evi-plaintiffs’ bill was basedSince the order the
Noimproperly received, a trial. usefuldence there must be new
plaintiffs’purpose by any of thewill be served close examination

reopen. Includedproof supportof in of motion tooffer made their
alleged by calculatedprovewas an to statements the decedentoffer

allegedconveyshow not to his wife. The time of theto an intention to
conceivablyclearly appear.statements not While relevantdoes

delivery put issue,in would of doubtfulshould the statements bebe
purportedcompetence upon execution,of if thethe issue made after

479,Haskell,Baker v. 47 N. H.deed to the McKenna.defendant
482; Wheeler,40 H. 73.Hurlburt v. N.

New trial.

All concurred.


