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justice subjectthat on a jurisdiction.acted within his There is no
liability.such

Judgment thefor defendant.

Duncan, J., parttook no in the decision: the others concurred.

Belknap,
. No. 3669.1947,July 2,

CompanyFarm Bureau Mutual Automobile Insurance

v.

Clarence I. Manson & a.
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Upton,W. UptonRobert John II. Sanders K. (Mr.and Frederick
UptonFrederick K. fororally), plaintiff.the

Sheehan, Phinney (Mr.& Bass Bass fororally), the defendant
Manson.

(Mr.& KellerJohnson orally),Johnson for defendantthe Sturrock.

Blandin, In opinion plaintiffJ. our obligatedthe is to defend the
brought bysuit againstthe Mansondefendant the defendants Stur-

Evans,rock and and is not entitled to fromreimbursement Sturrock
anyEvans forand thereby.losses incurred

partiesAll rights anywhose are in way requestedaffected have
court tothe consider the matter of in proceeding.reimbursement this

All the facts justiceare courtthe andbefore and convenience seem to
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phase disposedof the case be ofrequire this at this time. Nothat
why Bouchard, Declaratorythis cannot be done.appearsreason

(2d ed.), p. 1012. objects,The defendant Manson aloneJudgments
appears standing.is not he havehis interest concerned to nobut as

Charest, 378,of Ins. v. 91 N. H.The Continental Co. does notcase
incontrolling objectas defendantthere the interest did toappear

question company actuallythis beforeof the involvedconsideration
obligated pay.tobecame

appears originalto hisplaintiff have abandoned claim that theThe
public conveyance atbeing as a the time of thewas used acci-truck

objections solely transporta-on facthis the that theto basedent, and
daily,to was not byfifteen men work a use coveredtion twelve toof

against plaintiffTrial found the on issue,Court thispolicy.the The
finding.record substantiates his Theappears that the defen-itand

unquestionably righthad the to use the car for business.dant Sturrock
manyknowledge that in state,of common farmers thisIt is mattera

jobsbusiness, trucks,with theirdo odd such aspart of their haul-as
roads, of construction,and other formsing for stategravel various

carrying to fromincludes men and work.this often Thereand that
anyin parton the use for business ofcontained thewas no limitation

significant, however,It is ofthat item b clausepolicy or declaration.
limit prin-and use topolicy does define commercial “usedof theX

occupation of the named insured stated inin business ascipally the
personal, pleasure, familyuse forincluding occasional and1,item

company policy,wrote andpurposes.” The the couldbusinessother
or restricted business use had it Itdefined desired.furtherhave

questionof truck at the inuse made the time was notappears that the
purposesmaterially applicablefrom the stated asdifferent theretoso

X operative.make 7 Appleman,as to clause Seein the declaration
Practice, p. 4325,4326, 108, p. 107,s. and s.and andInsurance Law

Blankenship, (2d)Co. v. 134Insurance Fed. 784.Commercial
insured,claims that the United is an andalso StatesplaintiffThe

Obviouslypolicy.the the isresponsible under Governmentlegally
L., 122, 1, par.c. s.our law. R. II. Nor is itperson undernot a

organization. plaintiffan forbe Counsel theit could calledbelieved
ofattention court defini-to the the where such abrought no casehas

Certainlygiven. “organization” iswas not common-wordtion of the
speaking policyof States. Since isin the United theemployedly

positionin ofpersona the the insuredreasonablemean whatheld to
Company, H. 242),92 N. it seems that thisexpect (Hoyt v.would

isplaintiff without merit.of thecontention



393

of thehas that at the time accident theHowever, foundthe Court
States, norof the United was theemployin theEvans was notdriver

toany by the Federal Government assubject to controlthentruck
findings amply supported byareoperation.of Thesemanner itsthe

employeethat Evans was his at thetestifiedevidence. Sturrockthe
job will,him on offpaid him,he took the atquestion,in that andtime

furnishingA. himP. foreman that he was amerely notifying the W.
driver.different

above,in of the and also that aftercorroborationEvans testified
representing anyhad con­airport no one the Governmentthehe left

findinghim. The Court’sdriving, anyor issued orders tohistrol over
being ofcapacity, employeean thein a dual UnitedEvans actedthat

ofpurposes,for and Sturrock attimes and certainStates at certain
purposes, clearlyother was warranted. Manocktimes forother and

H.104; McCarthy Souther, N. 29.Company,86 N. H. v. 83v.
positionby plaintiff sustainingas his withtheThe cases cited

distinguishable presentfrom the situation.pointto this arereference
532,Mass. anCasualty Company,v. 285 individual wasIn O’Roak

by specifiedtime. He failed to returna car the insured until aloaned
driving awayagreed upon, and after with it wasthe at the timecar

in while on his own The court heldinvolved an accident business.
responsibleas to thethat the individual bailee was insured ashere

bailor.
Company, 328,228 a inBrandt v. Insurance Wis. driver theIn

private business,on its was inemploy corporation,of a and involved
organizationcorporation anIt was held that the wasan accident.

responsible. Church,the hand the case of Narloch v.legally On other
theory155, supports that theWis. the defendant’s United States234

plaintiff, employeeInlegally responsible. case the an ofis not that
Wisconsin, ridingof in with theState was an automobile defendantthe

inChurch, owner,who the when it was involved anwas not accident.
jobs beingon withBoth were state and the car was used the consent

coverageBy givenowner. of aof virtue Wisconsin statute wasthe
person legally responsible for“any organizationor the withto use”

permission insured.the of the
plaintiff compensation byentitled to virtue ofThe was another

ofThe that the State WisconsinWisconsin statute. court held was
person organization legally responsible car,a or for the use ofnot the

byis from its consent.as the State immune suit save own It distin-
guished ground,on that inthis case from the Brandt case as the Brandt

private corporation only opinioncase a was involved. The also
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pointed liabilityout that of the of in wayState Wisconsin nowas
operation car,connected with the of the as the State would have been

responsible injuryif by anythe had been caused sort ofother ac-
cident.

also except byThe United States is immune from suit its own con-
sent, by analogyand to the Narloch it appearscase thus that it is not
legally responsible meaning policy.within ofthe the

finallyplaintiffThe contends that the Sturrockdefendant failed
give practicable”to it notice of the accident “as soon as within the

meaning policy.of “1” ofcondition the The Trial Court found that
given practicable.soonnotice was as as Our decisions have thatheld

question to giving compliesthe as whether the of a notice with such
policyin is of Company, 262,terms a one fact. Ward v. 71 N. H. 267,

and cases cited.
Guaranty Company Company,In Trust v. 480,79 N. H. the court
that the condition of the in indemnityheld where bond an contract

provided notice, delayafor immediate of four daymonths and one
law, upheldnot of jury findingwas fatal as a matter and a that the

opinion, Parsons,was fulfilled. In J.,condition the C. indicated that
compliance.” Id.,was 484.“reasonablethe.test

delaypresent approximatelyIn the case the was two months and
days. uponwasten There evidence which the Trial Court could

reasonablyfound thathave the defendant Sturrock believed that the
inplaintiff. signedaccident did not involve the Both his statement

given plaintiff’s adjuster (plaintiff’sto 5),the exhibit No. inand his
company (plaintiff’s 4),to the exhibit No.letter he indicated that he

onlyunderstood that the accident P. A.concerned the W. and not
plaintiff.the

Malloy Head, 58, uponof v. N. H. by plain-The case 90 relied the
tiff, delay notifyinga of ten months inholds that an insurance com-
pany, any delay, exceptwithout for byexcuse the a statement the

boy’s father, substance,in nodeceased that one was to blame and
anythey it,would more aboutnever hear was not notice as soon as

reasonably possible. goesopinionThe on to state that where the
propertynot that orinsured did know his servant was involved he

might notify.for to It approvinglybe excused failure also cites Ward
Company, supra; Guaranty Companyv. Trust v. Company, supra, with

being compliance.to ofreference the test one reasonable
present MalloyinThe facts the case and those of the case are

altogether MalloyIt not inopinion,different. is believed that the
approval reasonableness, precludesview of its of the oftest as a
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finding that under all the circum-the Trial Court’sof lawmatter
practicable.given as soon ascase wasof this noticestances

by onjurisdictions plaintiff,cited the stand theirin otherCases
controlling thefacts, anyin event are not here. Inandindividual

220,Depot Indemnity Company,v. 321 Mass.Cafe,of Inc.caselate
delay days inholding givinga of 48 noticecourt, while thatthe

insured, significantrecovery by adds words “therethe thesebarred
any extenuatingin to show circumstancesnothing the evidenceis

upon failure.”thatattendant
policy,in plaintiff’s“practicable” used the indicatesThe word

Guarantyin Trust“immediate,” as usedthan wordmore latitude the
Company, supra.Company v.

presentin case itof the cannot beIn all the circumstancesview
finding clearlythat the Trial Court’s wasa matter of lawsaid as

unreasonable.

theJudgment for defendant.

Duncan, J., sit: the others concurred.did not

Hillsborough,
No. 3670.July 2, 1947.

Ferry Ferry.Marguerite v. Marion E.


