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knowledge proportions ingredientsa of in whichappear that the these
indispensable to ascertainment ofused is the the truth.are

testifyin expert adequatelythat “No canPlaintiff asserts her brief
inadequate onlyinon facts stated the letter of counsel.” Thethe

inargument support of this is that “No knowsadvanced assertion one
X1940, oil, 1, say nothingNo. No. ofis 8 or Sovasol to of somewhat

anyoneingredients intelligibleThe are not toother named. namesthe
the defendant.”but

argument simplymeans that unin-Apparently this the names are
telligible plaintiff’s counsel, arguesfor the defendant that theto

anyiningredients industry.are all well known the rubber Atnamed
plaintiff’s suppositious expertrate, plainit is that the would not be

understanding byinhelped what the names mean a further statement
parts X1940, partscontains of or of No. 8that the cement three five
givenshort, plaintiffoil. In defendant has the all informationthe the

entitled,which she is and so far as the order of theto Court called
upon propor-the defendant to furnish further information as to the

ingredients used,in the varioustions which are the order is vacated.

discharged.Case

All concurred.

Grafton,
No. 3674.2,July 1947.

SidneyState v. H. Skaff.
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County (by orally),A. forJones,Robert Solicitor brief and the State.

(Mr. Stanley orally), for theMcLane, Davis & Carleton M. Brown
respondent.

inadequacies inDuncan, ofJ. must be a new trial becauseThere
calledjury,the to to the Court’s attention wasinstructions the which

by respondent’s request The instruc-the for additional instructions.
ofaccurately placed jurytions the elements thebefore the essential

first,charged: must findoffense “But are the Youhere elements.
him defraud; second,you toguilty,before can find that he intended

regardin to somerepresentation, pretensethat he made a false false
Uline;Mrs. andfact; third, wrongfully property ofthat he obtained

representation,if Mr. Renniefourth, that it for his falsehadn’t been
King, H. 219.given money.”him State v. 67 N.wouldn’t have the

appliedsoHowever, by principles stated wereother instructions the
might reasonably thejuryto have understoodthe evidence that the
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ofdependent upon the determinationto beof to defraudintentissue
concerninguponor that and evidencepretense,of falsethe issue
regard forUlines,than the withoutpersons othertransactions with

negative suchtending toby respondentupon theevidence relied
intent.

exception, for thesubject to hisrespondent’s objection andtheOver
defraud, permit-wasto the Statepurpose provingof intentlimited

dealings withconcerning respondent’stheto introduce evidenceted
compe-The evidence wasLinthwaite and Gosselin.witnessesthe

purpose to which its use wasaccomplishto thetent, so far as it tended
CorporationLand FinanceProut, 387;N. H.v. 47limited. Perkins

H. evidence518; Hinton, 84 N. 75. TheCompany, 83 N. H. State v.v.
tendency, itself,no of tohadconcerning the transactionGosselin

with Linthwaitethe transactionintent. Whileestablish fraudulent
no element of falseUlines, it involvedmore that with thewas like

only by inferenceto to defraudpretense, and tended establish intent
that the res-payment was secured andfrom that advanceevidence

time, a whichfinancially responsible at the factpondent was not
to es-byof the bank also tendedother evidence checks dishonored

first admitted for a limitedthe evidence wastablish. While latter
the checks were madepurpose only, respondent’sthe evidence that

the State’s evidence com-good beyond purpose,this and madewent
petent upon the issue of intent.

testimony regarding the Linthwaite and GosselinAlthough the
admission,to itsobjected exceptionto takentransactions was and
hardlyreception. It can beno to was made after itsmotion strike

prejudicialplainly incompetent and as to havehave,to soheld been
of its ownpresented exclusionary byfor the Courtan occasion action

Jeffries,v. 7 Allenpointedmotion. As out in Commonwealthwas
competent so far it(Mass.) 548, 568-569,the as tendedevidence was

[obtaining innecessary consequence of funds ad-to show that “the
propertyofperformance] deprive [purchaser]of was to thevance [her]

justtorecompense payment,of and leads thewithout or the chance
with an intent toand almost unavoidable inference that it was done

purpose showingofcompetentIt “for the naturaldefraud.” was the
in-presumeslaw henecessary consequence act,of his which theand

Call, H. 126.Id., also, State v. 48 N.tended.” 569. See
was torespondent’sThe that intention be deter-state insisted the

bank;money obtained from themined of time the wasas the when
might properly do, arguedand he the solicitor that events afteras

consequence, carry2 to out the con-of no and offersNovember were
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operate to out“wipewould not the commissionafterwardstract made
Burdick, of s. ofCrime,2 Law 649. Inferencesof the crime itself.”

by respondent’s any agree-met the denial ofintent to defraud were
any pretense.ofpostponed payment, and false To showment for

any forgood faith, improbability agreementand the ofconsistent
upon the of terms of thepayment, he relied evidence thedeferred

that, impossibility performanceof ofsigned by Uline, theMrs.note
performance receiptofshortages, proof partialthe afterto anddue

to labor and materials.payment, both asof
offense,specifying ofquoted,first the elements theThe instructions

containing noby reference to criminalpreceded an instructionwere
SidneyMr. Skaff went into bank thatyouintent: “If that thebelieve

money by pretensea to$450 of Mrs. Uline’sday obtained falseand
youyour duty guilty,him if andit’s to find believe thatRennie,Mr.

beyond doubt.”a reasonablebelieve it
findinga intent Mrs.indication that of to defraudAgain, without

conviction, juryto was “Ifprerequisite the told: he wentUline was a
representation gotintending defraud, a andin to made falsethere

insomebody money, Uline’s, why,Mrs. he is$450 of this caseelse’s
is not.”guilty; didn’t,if he he

concerningconsider the theFinally, instructions to evidenceafter
“heupon questionthe of whether had awith otherstransactions
generally,itsuponinstructions dutiesintent,” and afterfraudulent

beyondsummary: you“Ifjury in a reasonablewas told believethe
Skaff, Uline, got $450Mrs.Sidney intending to cheatdoubt that

Rennie,money givenfrom Mr. which wouldn’tworth of her haveh^
your dutypretense, to find ahim if been a false it’sto there hadn’t

that, your duty toyou believe it’s find aguilty.of If don’tverdict
chargein toguilty.” No reference was made the theof notverdict

concerning partial per-therespondent,of or to evidenceclaims the
money obtained,the was or itsof the contract after relationformance

ofto the issue intent.
charge, plaintiff theof the counsel for the madeAt the conclusion

Tremblay:request: “Mr. I would to have the instruc-following like
moneys forrespondentif obtained which he intended andtion the

moneymaterials, obtainingnotattempted goods and that isto furnish
■innicety,not thisphrased with waspretenses.”under Whilefalse

moneyrequest if the was nota for an instruction thatsubstance
chargeddefraud, waswrongfully with to the offenseobtained intent

not committed.
respondentforpartthe of trial theprudence on counselWhile
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requests in accordanceof writtenthe submissionmight have dictated
rely upontorespondent was entitledyetpractice, theusualwith the

applic-lawjury to thecorrectly the as“fully instructto andCourtthe
The natureRailroad, 350,N. H. 361.82Burke v.to the case.”able

discretionCourt had somewhile theobvious,was andof the defense
mightrespondent303, 310), theN. H.matter, (Colby Lee,in v. 83the

toonly asgiven, notwould bereasonably expect instructionsthat
applica-inabstract, but alsoin thealleged offenseof thethe elements

parties withof theand the claimslaw to evidencetion of the the
request counselBy hisincluding to defraud.them, intentrespect to

in forcharge season correctionfrom theto omissionscalled attention
properlywasrequest exceptionof his anerror, to the denialof and

H. 404.Haigh,v. 90 N.Perlmantaken.
in-Court“I therequest, said: believesupport of counselIn the

respondentquestion is if the obtainedjury that the wholestructed the
isby pretenses, thatfalsemoney on secondat the bank November

generalfrom theguilty. I think thatto himyou need to find callall
isinterpreted that that whatmight beCourt,of the itinstructions

jury.”intended for thethe Court
charge While theof was meritorious.think criticism theWe this

accuracy, somewith technicalof were describedelements the offense
openit to theof to the facts leftapplicationsof the lawthe various

by pretense, themoney obtained falseif the wasjury to infer that
juryrespectIn the wasnecessarily present. thisrequisite intent was

“ Colby Lee, supra.v.‘fully correctly’not and instructed.”
represent-falsecomplicated by fact that while thewas theThe case

alleged the intentRennie, criminal intent wasalleged was to theation
jury,explained to the andThis was nowhereto Mrs. Uline.defraud

important in thewas andonly to. The distinctiononce referred
may that aexplanation jury well have understoodof an theabsence

obtaining fundspurpose of thenmisrepresentation to Rennie for the
required intentunobtainable, necessarily demonstrated theotherwise

findingpermissiblea thatupon the it wasto defraud. Yet evidence
obtainingmerely purposefor of thepretense thethe false was made

requirement the contract firstmoney in violation of the bank’s that
agreementof with Ulinesperformed. It was the claim the thebe

payment gave rise toperformed before whichthat the contract be
Uline, open toof an to defraud Mrs. and it wasthe inference intent

agreementtestimonyjury disbelieve the that such an wasthe to
made.

finding pretensecharge out that a of falsepointno did theAt time
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finding defraud,toa of intent or verdictpossible without whatwas
jurors theyin a case. The not told ifrequired such were thatwas

there no intent to defraud Mrs. Uline or underthat was thatbelieved
money advance,entitledagreement respondentthe was to the inthe

acquitted. respondentTo some thesuch instruction wasmust behe
N. H.Bjork Company, 402,v. 79 406.fairly entitled.
in ifjurors were told substance that the variousIt is that thetrue

established, respondent guilty;the were the wasof offenseelements
likely conveyguilty. impressionnot This was tonot, theif he was

toof claims as all elements of offensethe State’s thethat disbelief
acquittal, as a of law ofwhen matter disbeliefprerequisitea towas

byof several instructions theThe effect the whichwas sufficient.one
whollyrequisite left notintent was undefined was neces-of thenature

fleetingby reference to “intent to cheat Mrs.sarily theovercome
concluding instruction. is toimpossiblein the ItUline” contained

exclusivelyaccepted and wasjury this instructionsay thethat
Saidel, H. 558,v. 71 N. 571.by it. Cohngoverned

request inattention to the therespondent’s called defectThe
to atnot the matter of intent the time thecharge if restrictedeven

to theIt was also calculated to call attentionmoney obtained.was
upon intent, which in fairnesswhich bore andrespondent’s evidence
charge,into the as was the reliedevidenceshould have been referred

moneyif it were that wasis true that found theupon by State. Itthe
against Uline,Mrs. with defraudwrongfully” as intent to“obtained

performanceofKing, supra), partialevidence(State thereafterv.her
to show an intention at the time the offense wascompetentwas not

by performingrepay a later date contract.committed, to at the
rightful cheatingof Mrs.not make the actintention couldSuch an

2Coe, 481;v. 115pretense. Commonwealth Mass.by falseUline
forCrime, supra. agreementBut the of anof claimBurdick, Law

byproperly met the evidence of the notepayment wasdeferred
ostensibly discount,drafted for1, immediateon Novembergiven

respondentbyof contract the afterperformanceof thepartialand
any ofobtained, wrongfuland before claim conductmoney wasthe

supported respondent’s positionevidence theSuchwas asserted.
good faith, according agreementto with Mrs.in thehe had actedthat

be, uponit to tended to throw doubt thehe claimed andUline as
agreement claimed,as whichof an such she underexistenceprobable

payment. uponIt the issuenot have entitled to borebeenhe would
intent,with criminal and was asrespondentthe actedof whether

by in-jury, appropriateto the undermuch considerationentitled
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upon by the State. Common­reliedwas the evidencestractions, as
636;467; Hints,v. 200 Wis. Under­Mass. StateMcDuffy, 126v.wealth

(4th ed.) s. 698.Evidencehill’s Criminal
facts,fairly apply the law to the anddid notinstructionstheSince

ofof the nature thejury explanationthe anplace beforefailed to
clarity to make misunder­sufficientintent withrequired criminal

Saidel,trial. Cohn v.must be a newimprobable, therestanding
Railroad, N. H.363;H. v. 81Railway, 78 N. Westsupra; v.Simoneau

ante,531; State,v. 321.522, Davis

New trial.

concurred.Blandin, J., not sit: the othersdid

Merrimack,
No. 3675.July 2, 1947.
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