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the evidence when and if produced. Carier v. Provo, 87 N. H. 369;
Jones Brewing Co. v. Flaherty, 80 N. H. 571; Brown v. Churchill, 89
N. H. 441; Restatement, Trusts, ss. 201, 267.

There is able support for the proposition that equity will enforce
executory agreements to compromise claims against an estate. 6
Williston, Contracts (Rev. ed.), s. 1845; Restatement, Contracts, s.
417. Whether the compromise agreement in the instant case will be
enforced in equity will be determined by equitable principles in the
Superior Court. So far as this case stands on the pleadings, the de-
fendants have refused to carry out an agreement entered into by their
attorneys and the attorneys for the plaintiff. Equity can compel
specific performance thereof on equitable grounds if the agreement
is found to be reasonable and of benefit to the estate.

“The foregoing views are considered to meet the reasonable needs
of standard and ethical practices of men in their business dealings
with each other. . .. It is not practical that the law should adopt
all precepts of moral conduet, but it is desirable that its rules and
principles should not run counter to them in the important conduet
and transactions of life.” Watkinsv. Carrig, 91 N. H. 459, 465.

Demurrer overruled.

All concurred.

Grafton,
Oct. 7, 1947, }NO- 3646.

Ravpr C. JounsoN & a. ». ALBERT L. LABOMBARD & @.

_—







I 419
I

Carr & Gifford (by brief), for the plaintiffs.

Robert W. Upton and John E. Gormley (BMr. Gormley orally), {or
the defendants.

Kmnzson, J. The finding and decree of the Court for the plaintiffs
does not disclose the basis therefor. Since there is no express grant
of an eascment of the use of the spring of water to the plaintiffs, the
decree must be based on a finding of an easement by implication or
by preseription. In this jurisdiction it is well settled that “an ease-
ment cannot pass by implication merely on the ground of conveni-
ence.” Goudie v. Fisher, 79 N. H. 424, 425, and cases cited. The
evidernce introduced and offered did not establish that degree of
necessity required to establish an easement by implication. “Mere
convenience, unlike necessity, will not imply a grant of an easement
where there are no words of grant.” Glines v. Auger, 93 N. H. 340,
342. Nor is this a case where mutual convenience is considered in
construing ambiguous words in a deed purporting on its face to grant
an easement as in Glines v. Auger, supra.

The deed to Thomas Manchester in 1882 of the leaschold intercsts
in the servient estate reserved the ‘“‘use of the spring water” to ad-
joining owners. Plaintiffs contend this is a recognition that Man-
chester had already acquired the easement to the spring and therefore
the grantor did not have the right to convey it. A more logical con-
struction of the reservation is that it was inserted primarily for the
protection of the grantor and as a matter of precaution since Man-
chester was then taking water from the spring. The grantor had no
other land which the easement might benefit. No grant to the plain-
tiffs’ predecessor in title can be implied from that reservation.

The single finding of the Court that the use of the spring water by
the plaintiffs was continuous from 1863 does not state it was adverse
during that period. Assuming, without deciding, that Manchester’s
use of the spring was adverse from the time he acquired the dominant
premises until 1882 when he acquired the leasehold interests in the
servient premises, no easement by prescription for twenty years was
established. “Since unauthorized use must run for the prescriptive
period of twenty years to establish a right, mere inaction by the owner
of the fee for less than the period is no evidence of admission of a
rightful use. Such inaction is indicative of indifference to a tem-~
porary invasion of one’s right as much as of recognition of the other
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party’s claim of vight.” Farmingion Library Association v. Trafton,
84 N. H. 29, 31, 32. That the use was not under a claim of right is
indicated by the fact that Manchester thereafter paid the annual
rental to Dartmouth College from 1832 until his death in 1900.

Title to the dominant premises and the leases of the servient pre-
mises were held by the heirs of Manchester from 1900 to 1902 and
from 1902 by Alice M., Allan B. and Eugene Downs as tenanis in
common until 1922 when the servient premises were deeded to Allan
B. Downs by Dartmouth College. During these periods the leases
of the servient premises were acknowledged and not repudiated.
Althéugh it does not appear that the rentals were paid in the later
years, there is no evidence of a use different or greater than that made
by Manchester himself while a lessee. “The tenant’s possession,
taken under the lease, involves a recognition of the landlord’s title in
reversion and is consequently not adverse or hostile to the latter.”
4 Tiffany, Real Property (8d ed.), s. 1178, Thus from 1882 until
1922 the plaintiffs’ predecessors in title used the spring on the servient
premises as lessees and acquired no prescriptive right therein. Stevens
v. Dennett, 51 N. H. 324, 330. No such right was acquired between
1922 and 1940, which was the last use made of the spring for benefit
of the dominant premises, because the use thereof was with the con-
sent or indulgence of Allan B. Downs, then part owner of the domi-
nant and sole owner of the servient premises.

Viewing the evidence and the exhibits as a whole the plaintiffs were
entitled to a decree if their continuous use of the spring for more than
the prescriptive period was ‘“unexplained.” Jean v. Arsenauli, 85
N. H. 72, 75; Gowen v. Swain, 90 N. H. 383, 386. However, the
explanation in this case is that the original owner of the dominant
premises paid rental for the servient premises before he had or eould
acquire a preseriptive easement therein. Thereafter neither his heirs
nor assigns perfected any easement to the spring in their own right
prior to 1922 when Allan B. Downs, a tenant in common of the domi-
nant premises, purchased the fee to the servient premises from Dart-
mouth College. The defendants succeeded to this interest in the fee
of the servient premises and then controlled the use of the spring free
from any valid claims of the plaintiffs or their predecessors in title.

Exceptions sustained.

Branoin J., did not sit: Jomwsrown, J., dissented: the others
concurred.




