
417

Provo,produced. 369;if Carter 87 N. H.when and v.the evidence
Flaherty, v.Brewing 571; Churchill,80 N. H. BrownCo. v. 89Jones

441; Trusts, 201,ss.Restatement,H. 267.N.
equityproposition willsupportis able for the thatThere enforce

executory compromise anagreements againstclaims estate. 6to
Restatement,(Rev. ed.), 1845;s.Williston, Contracts,Contracts s.

agreement in instantcompromiseWhether the the case will be417.
equity by equitable principlesin inwill determined theenforced be

pleadings,this onSuperior Court. So far as case stands the the de-
carry agreement byan intofendants have refused to out entered their

Equityattorneys attorneys plaintiff.for the compeland the can
performance equitable ifspecific grounds agreementon thethereof

is found to be of toreasonable and benefit the estate.
foregoing“The considered to theviews are meet reasonable needs

practicesof dealingsstandard and ethical of men in businesstheir
practicalwith ... not adopteach other. It is the law shouldthat

conduct,preceptsall of but it is that itsmoral desirable rules and
principles importantshould run to innot counter them the conduct

of Carrig, 459, 465.and transactions life.” v. H.Watkins 91 N.

Demurrer overruled.

All concurred.

Grafton,
No. 3646.7, 1947.Oct.

Ralph C. Johnson & a. v. Albert L. Labombard & a.
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Carr (by& brief), plaintiffs.for theGifford

UptonRobert W. Gormley (Mr. Gormleyorally),and John E. for
the defendants.

Kenison, findingJ. plaintiffsThe and decree of the Court for the
does not disclose express grantthe basis therefor. noSince there is
of an of of spring plaintiffs,easement the use the of water to the the
decree on finding by implicationmust be based a of an oreasement
by prescription. jurisdictionIn this it that “anis well settled ease-

passment by implicationcannot merely groundon the of conveni-
ence.” Fisher,Goudie v. N. 424, 425,79 H. cases cited.and The
evidence introduced degreeand offered did not that ofestablish
necessity required to by implication.establish an easement “Mere
convenience, necessity,unlike imply grantwill not of ana easement

grant.”where no ofthere are words Glines H.Auger, 340,v. 93 N.
342. Nor is this a case where mutual is considered inconvenience
construing ambiguous words in purporting granta deed on its toface
an easement in Auger, supra.as Glines v.

The deed to Thomas inManchester 1882 of the leasehold interests
in the springservient estate reserved ofthe “use the water” to ad-
joining owners. recognitionPlaintiffs contend this is that Man-a

already acquiredchester had springthe toeasement the and therefore
grantorthe rightdid not have convey logicalthe to it. A more con-

struction of the is primarilyreservation that it was forinserted the
protection grantorof the precautionand as a matter of since Man-

takingchester was then grantorwater from spring.the The had no
other land mightwhich the easement grant plain-benefit. No to the

predecessortiffs’ in impliedtitle can be from that reservation.
single findingThe of the Court that spring bythe use of the water

plaintiffsthe was continuous from not1863 does state it was adverse
during period.that Assuming, deciding,without that Manchester’s
use of springthe was from acquiredadverse the time he the dominant
premises until acquired1882 when he the leasehold ininterests the
servient premises, no byeasement prescription twenty yearsfor was
established. “Since unauthorized prescriptiveuse must run for the
period twenty yearsof to establish right,a bymere inaction ownerthe
of the fee for periodless than the is no evidence of of aadmission
rightful use. Such inaction is ofindicative to tem-indifference a
porary rightinvasion of one’s recognitionas much as of of the other
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Trafton,right.” Farmington Library Associationparty’s claim of v.
right29, 31, use was not a claim of is84 N. H. 32. That the under

by paid annualindicated the fact that Manchester thereafter the
inCollegefrom until Iris 1900.rental to Dartmouth 1882 death

pre-the of thepremisesTitle to dominant and leases servientthe
andby the of from towere heirs Manchester 1900 1902mises held

Eugene as inby M., B. and Downs tenantsfrom 1902 Alice Allan
to Allanpremisesuntil when servient deededcommon 1922 the were

Duringby College. periods leasesB. Downs these theDartmouth
acknowledged not repudiated.andpremisesof werethe servient

paid in the laterAlthough appearit not that the rentals weredoes
greateror than thatyears, there no of a use different madeis evidence

possession,by himself a lessee.Manchester while “The tenant’s
recognition title inlease, a of the landlord’staken under the involves

toconsequently not or hostileand is adverse the latter.”reversion
Tiffany, (3d ed.), s. 1178. Thus from 1882 untilProperty4 Real

onspringin used the servientplaintiffs’ predecessors1922the title the
rightnopremises acquired prescriptive Stevensas lessees and therein.

right acquiredDennett, No such between324,v. 51 N. H. 330. was
spring forthe last made of the benefit1940,1922 and which was use

con-of use was with thepremises,dominant because the thereofthe
Downs, part of domi-or of B. then owner theindulgencesent Allan

of premises.solenant and owner the servient
plaintiffsViewing as a the werethe exhibits wholethe evidence and

of thanspringif use for moreto a their continuous theentitled decree
Arsenault,“unexplained.” Jean v. 85prescriptive period wasthe
However,Swain, 383,90 N. H. the72, 75;H. v. 386.N. Gowen

original of dominantexplanation in this case is that the owner the
orpremises premisesfor he had couldpaid the servient beforerental
his heirsprescriptive neitheracquire a easement therein. Thereafter

rightspring in their ownassigns perfected any to thenor easement
in of the domi-prior Downs,to 1922 Allan B. a tenant commonwhen

Dart-premisesto frompremises, purchased the fee the servientnant
to in thethis interest feeCollege.mouth The defendants succeeded

springofpremisesof then controlled the use the freethe servient and
any plaintiffs predecessorsor their in title.from claims of thevalid

Exceptions sustained.

Johnston, J., the othersBlandin did sit: dissented:J., not
concurred.


