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Barley (by plaintiff.forbrief),and RobertE. theJ. LeonardThomas

brief), for defendant.(byA. Lucier theAlvin

Although there must be a new trial due to errors inBlandin, J.
damages, shown,charge relating to as will be hereinafter it isthe

questions likelyother which are toto discuss ariseadvisabledeemed
adefendant’s motions for nonsuit andtrial. The directedat another

It appears amplethere wasproperly denied. evidencewereverdict
plaintiffmight tojury find that the was induced relin-which thefrom

on firstagainst contract,the defendant the andhis enterquish claim
promises misrepresenta-of thecontract, on account andinto a second

agent Lipsky.company’sthebymadetions
made, 20, 1941,onday new contract was October thetheThe

throughplaintiff agentto its authorizedrepresented thedefendant
ample supplies clothingit hadLipsky, that ofRubinpresidentand

plenty“weall and that haveon the racks manufactured”“hanging
you.”will ofdemand, and we take caresell themcover theto

ofmanager companythe defendant the23 the wroteOn October
later, 29,than week oneffect. Yet less a Octoberto the sameplaintiff

statingcompanyfrom theplaintiff a letter thatthe received1941,
of From onmanyof the most essential stocks. thenthey were out

byparties, exhibits,the ascorrespondence between shown thethe
requests pleadings plain-mainly in of and from thea seriesconsisted

repliesand from the defendantsamples goods,and evasivetiff for
arrived.of deliveries which neverpromisesand

clothingpricesraised on withoutthe defendantOn one occasion
that the latter was toplaintiff. The result was forcednotifying the

prices quotedin good faith at himwhich had made thesales hecancel
by company.the

made, plaintiffwasthe contract the testifiedthe time secondAt
to goingin wanted withouthim substance he settleLipsky toldthat

notplaintiff replied interested,that hecourt, when the was heto and
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object you“I willby Lipsky, make it an to to settle.” Thewas told
Lipskyto on “Iplaintiff occasion,testified that he said thisfurther

you illegally breakingforlosing $6,000 which owe me the firstam
and, $6,000 you“How about this that owe me oncontract,” the con-

you illegally?” Lipsky replied,To thistract broke “Never mind
get quickly territorythat back this new whichthat; you will with we

give you.”goingare to
ifwas also evidence that the defendant could force theThere

getresign him, companyor rid of theplaintiff to otherwise could
thereby payingdirectly and avoid Hunt com-sell to customers a

mission.
would haveplaintiff testified that he never settled his law-The

representationsforsuit made the second contract save the of theand
upon It is truedefendant, and that he relied them. the defendant

plaintiff’s testimony uponof points,much the essentialcontradicted
They right acceptboth on hadjurybut the saw men the stand. a to

events, rejectof inplaintiff’s defendant’s,version and thethe whole
Giguere Railroad, 294,v. N. H.part. juryor in 86 298. The were

finding keepin that the defendant never intended towarranted its
plaintiff goodspromise sell;to furnish the with sufficient to that the

opinion getexpressed $6,000 quicklythat Hunt would the back was
knowingly false, him;and made with inintent to defraud short that

keepnever intended to the secondthe defendant contract and broke
deliberately forcingfor ofpurpose plaintiff’s resignationit the the

avoiding paymentthereby the to him of commissions.and
long inIt has been held this state that concealment ofthe an intent

perform upon maynot to a contract at the time it is entered be a
(Stewart Emerson, 301; Hovey Grant,v. 52 N. H.fraud v. 52 N. H.

569), Horne,and that such fraud is v.actionable. Goodwin 60 N. H.
Torts,485; Restatement, 525, See, Morganss. 530. v. Morgan, ante,

opinion116. Also a false of if tostatement made defraud furnishes
Sleeper Smith,v. also,a cause of action. 77 N. H. 337. See Ouilettev.

547,N. H.Theobald,78 and cases cited.
exception relatingThe defendant’s to ofthe admission evidence

of parties,to the terms the first contract between the the failure of
defendant, prior 1940,to plaintiff,the to fill certain orders of the and

in recoupmentthe amount the defendant claimed for advances made
plaintiff prior 20, 1941,to to toappear merit,the October be without

Inand must be overruled. each theinstance evidence introduced
light on leading up makingshed the situation to ofthe the second

contract, Company,and hence was admissible. Kann v. N.85 H. 41.
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of the matter was within the discretionquestion remotenesstheOn.
Dowling v.Judge. Bennett, 379;Bennett v. N. H.Trial 92of the

H.Shattuck, N. 234.91
that on of occasionsplaintiff produced evidence one the rareThe

days.$347 incompany sent him materials he made threethewhen
$210madewhen he had the materials hetime he testifiedAt another

of hisalso other evidence as to the amountdays. There wasin two
testimony andthat the defendant had the stockearnings. There was

at had he desired. Witnesses testifiedsent it other timeshavecould
during andgoods periodfor this was “tremendous”the demandthat

didterritory. juryMr. Hunt had Theand that excellent“unusual,”
sufficientlyon this and aspeculateto evidence it furnishedhavenot

damages Nor wasfar as concerned.for a verdict so arebasisdefinite
plaintiffnecessarily inconsistent in a verdict for theanythingthere

recoupment.in ofpleaan to the itswith award defendanttogether
recoup-damages inproperly allow the defendant hisjury couldThe

aplaintiff, plaintiffto andpast the award thefor advancesment
Reynolds,by Copelandcaused him deceit. v.for the losses theverdict

H. 110.N.86
charge relating damages must beto the Court’s toexceptionsThe

in that heplaintiff positionhis brief takes the electedThesustained.
affirm inthroughout the trial andcontract. Howeverthe secondto

damages of first con-as both the value theargument he claimedhis
earnedwhich he maintains he could havethe commissionsandtract

charge to which thethe Court’ssecond contract. Undertheupon
apparently permitted toexcepted, jurythe was considerdefendant

they mightelements, they in substancesince were toldtheseboth
plusof lost commissions referredthe first contractthe fair valueallow

certainty.reasonableargument which could be reckoned withinto
theory plaintiffthe was entitled to recoveraffirmancetheUnder

by of thecontract,in of the second reasonvalueimpairmentthe
damages maythe fraud have caused.plus whatever incidentalfraud,

N. H. 502. But could not recover both theBlodgett,58 heNoyes v.
plus the commissions which he would haveof first contractthevalue
Copeland Reynolds,supra.second. v.under theearned

profits which could befar as it to commissioncharge so relatedThe
certainty Brown-Waleswas correct.with reasonablereckoned

438;103; Parsons,v. 63 N. H.Barber, 88 N. H.Companyv. Crawford
insupra; 523, par.25 J. S. 44. Yet the allow-Blodgett, C.Noyes v.

of both value of the first contract and commis-damages theasance
was reversible error.the second contract thereonsions
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dispose questionsappears mayThis to of all expectedwhich be to
subsequentarise at a trial. The order accordingly is

New trial.

Ail concurred.

Grafton,
No. 3660.7,Oct. 1947.

Ibey IbeyMaude S. v. Everett F. & a.


