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Another argument by the plaintiff is that the decree is erroneous
in ordering him to vacate, since there was no demand upon the plain-
tiff to pay any sum of money preceding the notice to quit of April 26,
1946. The agreement of September 7, 1943, exacts no such demand.
It provides that the seller upon breach by the buyer may at his elec-
tion require the latter to vacate upon seven days notice in writing,
The defendant company made such election. Although the buyer is
recited in said agreement to be in possession as a tenant and provision
is made that upon the seller’s election to have the premises he may
retain all payments made as rent of the premises, the Landlord and
Tenant Act (R. L., ¢. 413) does not apply so that the statutory re-
quirement of demand for rent in the case of written leases must be
given. A contract for the sale of real estate under which the vendee
takes possession is not ordinarily a lease of the premises. Williams v.
Noiseux, 43 N. H. 388, 389. After the election of the vendor to repos-
sess the premises and keep the payments made, no further payments
are due from the vendee, at least for any occupation prior to the
termination of the notice to quit. The law does not require meaning-
less conduct. Since after the election no rent or other payments are
due, no demand for money payments need be made. The notice to
quit is a demand for the real estate.. The so-called “rent’’ is already
in the hands of the vendor and there is no occasion for his demanding
it.

Decree affirmed.

All concurred.
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Krnigon, J. The defendant elected not to take his distributive
. share in fee in his wife’s estate “by releasing his estate by the curtesy
and his homestead right”” (R. L., ¢. 359, s. 13) and therefore retained
his homestead right (R. L., ¢. 260, ss. 1,2) and an estate by curtesy
as “at common law.” R. L., ¢. 359, s. 9; Riel v. Press, 70 N. H. 334.
If a literal reading of the statute (R. L., ¢. 410, ss. 1, 25) permits
partition between life tenants and remaindermen, we are bound by
the construction placed upon it in 1923 in Brierley v. Brierley, 81 N. H.
133, 137, that there may be partition “only by persons holding with
others estates of the same class,” particularly since this statute was
again reénacted without material change in 1925 (P. L., ¢. 354, s. 1
and in 1941, BR. L., ¢. 410, s. 1). “Reénactment of a statute without
change after its judicial interpretation constitutes a legislative adop-
tion of such interpretation.” Aitorney-General v. Hunter, 92 N. H.
206, 208. .

Since the above quoiation represents but ome of many aids in
statutory construction, it is not to be considered as the exclusive or
the conclusive basis for determining the issue presented in this case.
Plaintiffs rely on the dicta in Hanley v. Wadleigh, 88 N. H. 174, 177,
and Knoz v. Allard, 90 N. H. 157, 163, wherein the court, without
any rveference to the Brierley case, cites the partition statute “as an
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alternative proeeeding’ in the first ecase and as an alternative reason
for its decision in the second case. Since partition was not considered
by the Trial Court or argued by counsel and the statements were not
necessary to the decisions, they may be said to be truly dicie. In any
event they are superseded by the recent decision of Curtis Inn, Inc.
v. Pratte, ante, 380, where the Brierley case was followed. ‘The
partition prayed for and decreed was among remaindermen {and a’
consenting life tenant] and accordingly does not offend the principle
of Brierley v. Brierley. . ..”” In passing it may be noted that the
Trial Court could not use the Curtis Inn case as a guide to its ruling
made several months previously.

“Usually one cannot demand partition if he has merely an un-
divided interest in remainder upon an estate for life, in the absence
of a statute to a different effect.” 2 Tiffany, Real Property (3d ed.)
s. 476. Our statute has been construed, in the absence of consent, to
allow partition only among estates of the same class. Accordingly
“as a tenant by the curtesy possesses the entire interest during his
life, he is not entitled to partition. . . , nor can it be compelled against
him” Id., note, s. 475, p. 313.

The diversity of partition statutes and their construction elsewhere
makes it hazardous to state with certainty any general rule which is
followed in a majority of jurisdictions. 3 Simmes, Future Interssts
s. 659. There is, however, substantial support for the principles
stated in Brierley v. Brierley, supra. 4 Thompson, Real Property
(Perm. ed.) s. 1999; 2 Restatement, Property, p. 660. If ‘“the interest
of society at large in the free alienability of land is subserved”
(Schnebly, Power of Life Tenant or Remainderman to Extfinguish
Other Interests by Judicial Process, 42 Harv. L. Rev. 30, 74) by
allowing judicial and partition sales of the whole property on petition

. of anyone having an interest therein, explicit legislation is necessary.
In view of the legislative and judicial history of partition in this state,
we are not free to adopt such a view. Accordingly the plaintiffs as
remaindermen may not compel a partition (R. L., ¢. 410, s. 1) or a
partition sale “and the distribution of the proceeds” (R. L., c. 410, s.
25) as against the defendant’s homestead and curtesy rights in the
premises. See 159 A. L. R. 1129. This construetion of R. L., ¢. 410
does not preclude the plaintiffs from secking a partition or a partition
sale among remaindermen subject to the defendant’s interest.

Exceptions sustained.
All concurred.




