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(by brief plaintiff.orally), for theSleeperH. andWilliam

Phipps.(by orally), forM. Jackson brief and the defendantJames

Kretsepis, noHughes Burns, for filed brief.& the defendant

following be found.evidence,the the facts couldDuncan, J. From
a28, 1944,on whileinjured atplaintiff was Dover DecemberThe

acquaintedpassenger in the automobile. She had beendefendant’s
husband,twenty-two years. plaintiff, herfor Thewith the defendant

Phipps employin of Portsmouththe were all the theand defendant
practice to rideNavy plaintiff’sthe it was theYard. Before accident

toto with the was accustomedback and forth work Hedefendant.
taking tothe was herhouse,call at her and when accident occurred

byoperatedautomobile witha relative. His collided anothervisit
According Kretsepis auto-Kretsepis. Phippsto thedefendantthe

theKretsepishis. The claimed thatmobile skidded into defendant
Phipps pass parkedundertook to a vehicle.occurred whenaccident

sustaining aagainst windshield,plaintiff struck her head theThe
right of hereye, injury hip,to her and to the musclescut over her

suffered forneck, breakingand some artificial teeth. Thereafter she
instability, ofdizziness, lossheadaches,from emotionalsome time

inability concentrate, asmemory, to manifestations describedand
for five'after She was unable to workusual a concussion. resume

weeks.
January 3, defendanton 1945. TheThe covenant was executed

from work thatplaintifffor at home after he returnedcalled the her
by to While sheday, and took her automobile the dentist’s office.

company adjusterhis at thethere,was he conferred with insurance
adjuster might with theagent.of local So that the talkoffice a

automobile, wasplaintiff, took him to the where shethe defendant
waiting. for a half anThe conference which ensued lasted about

adjuster talking. Theduring time did most of thehour, which the
had no in-plaintiff nervous, crying, confused. She hadwas and
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adjuster sug-concerning rights. thedependent advice her When
signature, requestedgested to shethat he wished obtain her husband’s

of husband’shim,him to it was “none hernot interview because
adjuster protectwas toexplainedThe that the covenantbusiness.”

finallywas to Hedefendant, partythe and that the other blame.
plaintiff sign. plaintiffto for to Thesue,drafted a covenant not the

right sign it,if for to and he toldasked the defendant it was all her
“yes, according explanation.” thereuponher, [adjuster’s]to the She

paid money,nosigned havingthe without read it. She wascovenant
none, days check for one dollar wasand was offered but two later a

mailed to her.
in motion for aThere was no error the denial of the defendant’s

jury.or in of tononsuit submission of the issue undue influence the
justify finding] appear“To of ... it thatundue influence must[a

charged coercion, destroying freethe influence amounts ‘to force and
agency. McKay,. . .’” Bartlett v. N. H. “The use of the term80 574.

orphysicalcoercion is not to limit influence to forcemeant undue
physical pressure upon mind which over­Anythreats of force. [the]

it, (Lifetime ed.),inpowers Page,is this 1coercion sense.” Wills
judgment to beopportunitys. 183. Persuasion which affords no for

competently freely may be found toexercised, unfair;and is and
upon justified by hisconstitute undue influence when exerted one

assuming not counselpersuaderrelation with the in that the latter will
497,opposed Restatement, Contracts,action to his welfare. s.

comment; Kloth,and Commercial Merchants Bank Ill. 294.v. 360
Essentially, question is thatthe whether there was evidence the
plaintiff’s agency destroyed bywas offree the conduct the defendant

representative. McKay, supra; Williston,and his Bartlett v. 5 Con­
(Rev. ed.), 1625, 1625A; Tiffany, Property, 988;tracts ss. 4 s.Real

2 Black, (2d ed.),Rescission and s.Cancellation 237.
signedIt upon plaintiffcould be found the evidence that when the

covenant,the her health and state of mind were such that she was
susceptible personmore to ininfluence than a normal health would

(see Harvey Provandie, 236, 240), that,have been v. N. H. and83
reposing defendant, uponconfidence in the she executed the covenant

advice,his in adopted adjusterwhich of con-effect the statement the
cerning its plaintiffeffect. The interview with the was conducted

auspices. juryunder the defendant’s find it con-The could that
principally adjustersisted byof discourse the calculated to obtain the

plaintiff’s agreement ofthat the defendant was not to blame. Belief
adjuster’s testimony concerning plaintiff’sthe inpartthe the dis-
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inability to saidher recall what wasrequired,not andcussion was
of inter-to her condition at the time thecould attributablebe found
confused, Isomething sign I too“They to and wasgave meview.

From thejust signed I know what it was.” defendant’sit. didn’t
signedplaintiff covenant becausetestimony, appearedit that the the

adjustergiven protectit him. Themerelyto that wouldunderstand
wassignature (“in way”) “what hethat was a businessconceded her

beyond reasonwhole,as a it was notTaking the evidenceafter.”
product of the willthe was thejuryfor the to conclude that covenant

it.plaintiff gaveof whoit,of rather than thethose who obtained
forpresence was usedof and adviceThe influence the defendant’s

may haveplaintiffclaim which theown benefit. Whether thehis
itappear;not butof value doesagainst him was substantialhad

avoidingpurposesits for ofmight reasonably found that valuebe
received, and that the considerationlitigation was more than she

inadequate.was
ofinjury might properly find the transaction elementsSince the

reposed in theadvantage, and confidence was defendantunfair that
of lawnot to as a matterby plaintiff, disposedthis court is holdthe

jury, regardlessof for theno evidence undue influencethat there was
uponquestion of itmightof the fact were calledhow the court decide
frommight have actedplaintiffto be found todo so. While the

Construingfinding notfriendship affection, compelled.or a wassuch
befavorably plaintiff,the covenant couldmost to thethe evidence

plaintiff’s free will.imposition, rather thanfound the result of the
towittinglynot seekMcKay, supra. If the defendant didBartlett v.

Re-result of what was done was the same.advantage,take the Cf.
plaintiff foundcomment The could bestatement, Contracts, supra, b.

rightsopportunityof to have herunfairly deprivedto thehave been
ofinor them the exerciseby jury,a to determine herselfdetermined

judgment. she actedintelligent The evidence thatand untrammeled
found.not befreely that undue influence couldwas not so conclusive

Edgerly Edgerly,v. N. H. 407.73
influence, standinvolving case mustmost undue theLike cases

cir-Court, consideringin the variousupon own Trialits facts. The
observingadvantage ofissue, thebearing upon hadcumstances the

noto whichjury,on stand. The under instructionsthe witnesses the
bythat covenant was obtainedexception presented,is found the

hold that the Court’sdisposednot to eitherinfluence. We areundue
jury wasnonsuit, of theruling on for or that the verdictthe motion a

as of law.erroneous a matter
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grounds for doThe the defendant’s motion to set aside the verdict
appear; upon grounds,not ifbut we assume that it rested the usual
exceptionthe to dis-its denial has no merit. The issues raised are

posed of by finding denyingof in the motionthe the Trial Court
(Wisutskie Malouin, by opinionv. N. H. the of this court242),88 and

required. follows,that a nonsuit was not In ofview the order which
by plaintiff.there is no exceptionsoccasion to taken theconsider

exceptions overruled.Defendant’s

All concurred.
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