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Rockingham,
No. 3685.3,Feb. 1948.

Lillian Ober

(individually Powers)and as executrix under the will Richard J.of

v.

Daniel B. Curnane & a.

Boynton (Mr.Waldron & Waldron orally), plaintiff.for the

Sleeper (byII. orally),William brief and defendant,for the Daniel
B. Curnane.

Johnston, J. The defendant in apparentlyhis brief thatconcedes
exceptionan to the denial of a motion amplifythat the court its
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rendering question ofof the decree raises nothefindings made after
request exception to theupon the denialspecifies the onelaw. He

question before this as follows:the courtof he relies and stateswhich
here is whether was sufficient“Therefore, simplethe issue raised there

finding guiltyDaniel B. ofthat Curnane wasto warrant theevidence
signature to the deed.”fraud, obtaining Mr. Powers’in

merelyhearing not a new trial but a con-wasthe secondSince
suspended the intro-hearing that was beforeof firsttinuation the

rulingcase, Superiorof the. Court attheduction of the defendant's
the motion to the billthat dismissplaintiff’sthe of the evidenceclose

denied,be stands.
throughoutproof upon plaintiffwas toof thethe burdenWhile

Judge shefraud, opinionin of the Trialof theestablish her claim
given to thea favorable decree effectthat burden and wassustained

ofAccordingly, pre-null void. because thethat deed was andthe
Court,of thethe later Trial therulingvious of this court and decree

demonstratingof thattask he sonow has thedefendant difficult
nofraudthe evidence of that reason-completely plaintiff’sanswered

Judge In this task hefind as Trial did. fails.personable thecould .
involved, bywasNo. deed introduced the1,Plaintiff’s exhibit the

Regardless probativeof theimpeachment.ofplaintiff purposesfor
trier,on the ofhave had mind theeffect on of fraud it shouldthe issue

rely provenof the asupon the execution deedthe cannotdefendant
inplaintiffclaim of the as outlinedbeyond dispute. In view of the

286,H.supra, 285,N. that theopinion, Curnane,Oberv. 93the former
signatureabove the afterallegedthe insertedclauses of deed were

dischargesigned mortgageof a inreason,for thehad,Powers some
attestingsignificant witness norblank, neither the theit is that

notary disprove charge of fraud and that theirto thepublic was called
depositionwhosedefendant,The wasexplained.notabsence was

makingthe ortaken, presentbeen at thenot claim to have ex­did
did claim.was no witness who sodeed,ecution of the and there The
ofappearance the instrument,“Theopinionformer of this court said:

outexhibit, thiswhich an bears contention”is.before us marked as
Id,.,concerning making of the document. 286.plaintiffof the the

29, 1929, and notJanuary wasThe instrument recordedwas dated
1939, yearmore thanHampshire 22,in a after theMarchNew until

January 31, 1938. Itdeath which occurred wasPowers,of Richard J.
explanation of theThe defendantnever recorded in Massachusetts.

he, practicingthat law,for andproperty boughtthat the salewas
his name is not aappearnever in conclusiveanythingwanted to
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charge delayanswer to the of a in anmaking publicfraudulent in-
years allegedlystrument for ten and until the death ofafter de-the

person.frauded
pur-Nor is plaintiff paymentsthe evidence of that the thethe for

property dischargechase of purchase-moneythe and for the of a
mortgage from savingscame Powers’ account and the saidthat
mortgage mortgage by necessarilyand signed alone,note were Powers

byrendered of Mr.ineffective evidence the defendant that he and
togetherPowers had various frompaymentstransactions and that

gonehimself into thishad account.
Although completethe hisdefendant testified to records trans-of

keptactions Powers,with Mr. which in suchjackets,were and
matters, writingevidence nothingwas introduced relative to other in

putwas showing any accountingin evidence between the defendant
and Mr. respect KearsagePowers with to property.the Street

The of properlyissue fraud was for the Trial Court.

Exceptions overruled.

All concurred.
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