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charge delayanswer to the of a in anmaking publicfraudulent in-
years allegedlystrument for ten and until the death ofafter de-the

person.frauded
pur-Nor is plaintiff paymentsthe evidence of that the thethe for

property dischargechase of purchase-moneythe and for the of a
mortgage from savingscame Powers’ account and the saidthat
mortgage mortgage by necessarilyand signed alone,note were Powers

byrendered of Mr.ineffective evidence the defendant that he and
togetherPowers had various frompaymentstransactions and that

gonehimself into thishad account.
Although completethe hisdefendant testified to records trans-of

keptactions Powers,with Mr. which in suchjackets,were and
matters, writingevidence nothingwas introduced relative to other in

putwas showing any accountingin evidence between the defendant
and Mr. respect KearsagePowers with to property.the Street

The of properlyissue fraud was for the Trial Court.

Exceptions overruled.

All concurred.
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orally),(Mr.H. ThomasF. Donovan DonovanThorntonLorimer and
for plaintiff.the

defendants, Georgethe Boudle and ForestWilliam Lehnert for
Inc., filed noProducts Association brief.

Ripley (Mr.& A. D.Hinkley Hinkley, Paul Toussaint and Leon
remainingforIrving Hinkley by jointA. defendants.orally), brief the

Kenison, By by“A isJ. the Uniform Act sale auctionSales
complete by ofcompletionwhen the auctioneer its the fallannounces
the or in customary 200, (II).hammer other R. c. s. 21L.,manner.”

construingCases of generally pro-this section the act hold that the
perty goodsin the topasses highestthe thebidder when hammer

21;falls. 1Restatement, Contracts, 27;s. Uniform Anno. s.Laws
1 Williston, (Rev. ed.)Contracts s. 29. this constructionUnder

exception rulingdefendants’ to the court’s that of truck”“title the
passed accident,day auction, prioron the of tothe which was the
would However, apparentlybe overruled. the was consideredcase
by governed by providescourt and s. 18 of whichcounsel as the act

“that property specific goods buyerin ... is to the attransferred
such partiestime as the to the contract intend it to be transferred.”
In such providescase this section “regardfurther that shall be had
to of contract, usagesthe terms the of ofparties,the conduct the
trade trial,and the of ofcircumstances the case.” As the law the

questionthe of ownership daythe of on ofthe truck and after the the
auction bewill considered s.under 18.

As frequentlyis many fact,the case with of wascrucial issues there
conflicting passedevidence as in frompropertyto when the the truck
the toassured the defendant Boudle. The to theevidence favorable
defendants completedtended to show that not tothere was be a sale
until of placeBoudle received a sale since this thebill and took after
accident, the truck ofpropertywas still the the assured. The evi­
dence favorable to plaintiff acquiredthe thatindicated Boudle owner­
ship of full,truck on by paymentthe the date of auction inthe
delivery by exercisingand complete control of thereafter.the truck

question“The of (Sandfordis ofintention one fact...” v. Nicker­
son, 71,91 N. H. 72) plaintiff’sadoptedand the Trial Court the
position that completed Julythere was a on 15,sale There was1946.
sufficient to support sayevidence this view and we cannot as a matter
of law itthat was Pulsifer,erroneous. Frizzell v. N. H.87 99.



34

agent andtestimonysuggested of the assured’sis that certainIt
testimony dis-unworthy belief, opposed ofis of to themanager

■ sug-disregarded. thisbeand should Whilewitnessesinterested
credibility aof asmerit,of the determinationis not devoidgestion

At bestriskyisprintedof from the cold record business.lawmatter
longIn runcredibility is not an science. theof exactthe evaluation

fact,ofnearly by allowing the trierapproximatedisjustice more
observing thehearingbenefit of andopportunity andhas thewho

anthancredibility of ratherwitnesses, to determine the evidence
partial va-necessity operate in theof has toappellate court which

of reviewpowersThis hasprintedof record. court broadthecuum
andpreventof all ... to correct“general superintendence courtsand
is(R. 369, 2) powerc. s. this exercisedabuses,” L. butanderrors

credibility only in “clearconcerned,in so as isand, farwith caution
503,N. H.Indemnity Company Brenner,v.&c. 92cases.” Hartford

of Trialsay findingsof the theas a matter law thatWe cannot505.
support “regardless of howrecord,in theare [this]withoutCourt

toquestion uponof it do so.”might the fact were calleddecidecourt
ante, 1.Phipps,v.Webber

was acoverage thoughis thereclaim there evenThe defendants
isby contentionof the truck the assured. Thecompleted sale

sufficiently present statestates theplaintiff’sin brief whichanswered
Indemnityon ofrely case Phoenixlaw. “Defendants theof the

146,H. the cover-Conwell, position94 N. and take thatCompany v.
onlanguageof of the courtshould established because theage be

by terms148, present policy cannot be avoided or defeated‘Thepage
ownership of thelanguage relating providingto or for the insured’sor

meaningtheThe defendants misconceiveautomobile.’described
companyInlanguage.this that case insuranceapplication of theand

expirationPrior thepolicy to on a Ford sedan. toa Conwellissued
purchasedid not anotherpolicy Conwell sold the Ford andof the

belonging tooperatedthen an someoneHe automobileautomobile.
inperiod policy acci-during the of the became involved anandelse

company’sin was the insurancequestionThe the case whetherdent.
drivingto he was this auto-in effect cover Conwell whencontinued

policyby held the con-mobile owned someone else. The court that
protectionin for the of named insured Conwell andeffect thetinued

by of Fordpolicy of the thethat the was not void reason transfer
purchaser. named insured con-from to the Theautomobile Conwell

driving thoughto automobiles evencovered when othertinued be
incertainly not holdownership Ford court didof the ceased. The
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purchaserthat case that the of tookthe Ford sedan over Conwell’s
languageinsurance without the consent of is nothe insurer and there

in susceptible tothe decision such a conclusion.”
ofdayOn the auctionthe and before the accident there was a
bycompleted sale the to 1 Williston,assured the defendant Boudle.

(2d ed.) liability purchaserSales 683. ofThereafter the the for
negligent operation coveragethe of the truck not ofwas within the
policy. Company Pinard,the Merchants Cas. 473;v. 87 N. H. 7

Appleman, 4358;Law Huddy,Insurance and Practice s. 13-14
Law s. provision policy anyAutomobile 308. There is no orof the

section of Responsibilitythe Financial providesAct which automatic
coverage purchaserto the “of the motor vehicle of the insured.”
R. c. s.L., 122, (VI).16 mayThere are cases where it be insaid that
law assignedthe insurance is during unexpired portionconsidered the

policy period personsof to having rightful possessionthe of motorthe
(R. L., 122,vehicle c. s. (IV) they16 but are confined to cases of

“death, insolvency bankruptcyor obviouslyof the insured” and
applicableare not to the facts of this Companycase. Merchants Cas.

v. Egan, 368;N. H.91 135 A. L. R. 749.
Title is not the test of an insurable in of liabilityinterest a contract

(Howe Howe,insurance v. H. 338, 340) person87 N. nor must a have
title to a motor vehicle to be considered L.,the owner thereof. R. c.
122, s. 1 (III); Merchants Company supra.Cas. v. Pinard, However
in this case Boudle,the defendant insured,and not the had title to
the righttruck as well as possessionthe to which ex-he exercised
clusively. Coverage passdid ownershipnot with the transfer of to
Boudle.

plaintiffThe is not estopped denyto liability policyunder the
it responsibilitybecause filed a financial certificate with the Motor

Department (R. L., 122,Vehicle c. s. 20 (I) equallyand this would be
true under the recent providingamendment for “a continuous

1947,certificate.” Laws c. See,230. McCracken Co.,v. Insurance
94 N. H. attempted474. The assignment registration platesof the
and for a days”insurance “few probably bindingwas not on the

at (Rheubaninsured the time of the accident v. CommercialInvestment
Trust, Inc., 498)81 B. H. and, in knowledgethe absence of or consent
by plaintiff,the would againstnot an estoppelcreate the insurer.

Exceptions overruled.

Blandin, J. did not sit: the others concurred.


