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McCarthya. v. & a.Hanafin &

plaintiffs.theVarney (Robert Winton, orally),Jr. forFuller J.and

orally), for(byJ. brief and the defendants.Charles Griffin

takingof realDuncan, law, incapablewereJ. At common aliens
right Mont­by by statute, may be conferred.descent;estate but the

“An aliengomery provides:N. H. statuteDorion,v. 7 475. Our
hold, convey or realtake, purchase, devisemayresident in this state

if were citizen.”estate; mayit in the manner as he aand descend same
rightObviously claim aL., plaintiffsR. c. s. cannot259, 19. the
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theystatute,to under first clause of the since are non­“take” the
distinguished from that of Lumb v.The case is to beresidents.

Jenkins, 527, requirement100 no of residence within theMass. where
Phraseologyimposed bywas statute under consideration.state the

of has not tosimilar to that of the last clause our statute been held
from one alien toauthorize transmission of real estate another.

Y.) State,in v.Ward, (N.Parish v. 28 Barb. 328. And Donaldson
both(Ind.) 1029, pointedN. E. it was out that where ancestor and67

uponaliens, capac­are the statute must confer the formerdescendant
upon powerity by descent,to transmit and the latter the to take

by descent, be transmission of title from tobefore there can one the
also, 585, (b).s. 26other. See 3 C. J. S.

permitofcapableOur statute is not construction which would a
It not appearnon-resident alien to “take . . . real estate.” does that

notalien, uponthe decedent was an and we are therefore called to
byprovisiondecide whether the that real estate held a resident alien

“may operatein as if a citizen” coulddescend the manner he -were
right touponto confer a alien heir the inherit from anon-resident

alien, although itresident the doubt that was intended to do so is
manifest.

permit plaintiffs anythe not to takeSince statute does the interest
in jurisdiction, necessarythe real estate in this it becomes to con-

treaty uponof plaintiffs rely,sider the effect the which the between
Kingdom ofthe United States and the United Great Britain and

Ireland, 2,entered into March 1899.on
relating dispositionThe Convention to the tenure and of real and

personal property, 2,on Marchconcluded 1899 between the United
Majesty Queen Kingdomof America ofStates and Her the the United

Ireland, dulyof Britain andGreat was thereafter ratified and made
provides31 U. S. Stat. I ofeffective. 1939. Article the Convention

part “Where, any person holdingin as follows: on the death of real
property . . . of of Contracting Parties,within the territories one the

property would, by land, passofsuch real the laws the to a orcitizen
subject other, disqualified byof not ofthe were he the laws coun-the
try property situated, subjectwhere such real is such orcitizen shall

yearsa of inbe allowed term three which to sell the . . .”same .
by IV, provisionarticle was forWhile made adhesion to the

Convention, upon by foreignnotice, possessionscolonies and of Her
governedMajesty, beyond byBritannic and territories the seas the

States, concerningno appears bindingUnited serious doubt the
treatyof upon part Kingdom,effect the Ireland as a of the United
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67, 6; 42contracting parties. 3,40 Geo. c. art.originaltheofone
Ihmsen, Wyo.654, (1800). See, v. 28648,Stats. L.L. R. Bamforth

treatyofprovisions of IVparties, the article theAs to the282.
inapplicable.plainlywere

treaty, Ireland,of nowof the Free Statesigning thetheSince
AgreementIreland, byof of datedout ArticlesEire, has been created

Imperialgiven bythe of law act of the6, 1921, and forceDecember
(1922). ByL. these5, 4; 4,c. 60 R. Stats.12 Geo.Parliament.

took the “same constitutional statusStateArticles, the Irish Free.
Empire,known as thecommunity of as the BritishNationsin the

(Schedule, par. andCanada,” 1),other dominionsof aridDominion
Imperial and Governmentin to the Parliamentposition relationits

InId., par.of 2.equivalent to that Canada.aswas established
(Constitution) adopted, byAct whichwas1922, Irish Free Statethe

King,inauthority.of Free State was thethe vestedthe executive
5, 1, Firstby of Crown. 13 Geo. c.representativethe theexercisable

635, 649, (1922).L.51; 60 R. Stats.Schedule, Art.
expresslyexistingthe status of treatiesthese acts wasIn neither of

binding1922, manypracticein since treatiesto. Whileadverted
been in the of theFree have concluded nameupon the Irish State

Ireland, practice Majesty’s servingof His as con-of theGovernment
See,respect of Ireland still survives. 32 Am. Jour.tracting party in

2seq. Murray Parkes, 123,v. K. B. the467, 480, et InL.,Int. [1942]
status of Ireland as a member of theexpressedwas that theview

unchanged theof Nations has remained sinceBritish Commonwealth
although parliamentary1922,of and theof 1921Acts Parliament

by the Statute of West-powers of Free State were broadenedthe
c. of(22 5, 4.) also,See “The Status the Irish FreeGeo.minster.

22 Can. Bar. Rev. 183.State.”
partto our attention no action on thehave calledThe defendants

Eire, repudiation byState, or wouldof Irish which indicateFreethe
treaty .By statute, itof the of has beengovernment 1899.that

take, acquire, hold, disposeprovided may and of realthat aliens
manner Alienscountry,in in the same as citizens.property that

binding aIreland, (No. 1935).14 of Of ofof the effectAct, 1935
succeeding party states,to of the has beentreaty upon state one ita

bystate,of a new“It is that on the creation a divisionsaid: evident
sovereign rightterritory, has a to enter into newof that new state

actuallynations,engagements with but until itand othertreaties
parta ofby it was bound as the whole statedoes, the treaties which

Crandall,binding subjects.”and itson the new statewill remain
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Making Enforcement, (2d ed.) 437; Moore,Treaties, Their and Int.
recognizedGenerally speaking, it isArb., III, 3321, 3223. that “a

by from another . . . toseparationformed one succeeds suchstate
permanent andtreaty parentof state as are attached toburdens the

Crandall, supra,territory 434,in the new state.” andthe embraced
cited.authorities

by speaking court,Mr. forpointedAs was out Justice Cardozo the
Hughes, 222, 243, 246, 247, den.,N. Y. cert.in Techtv. 229 254 U. S.

problem political judicial,is more than and of643, the because the
relating ownershipreciprocal privileges lands,nature of to of “the

strong privileges, expressly. . .is a one that the unlessinference
Holding treaty provisionsto thatrevoked, are intended endure.”

abrogated by parties, opinionnot war between the the commentswere
political departments acted, courts, inthat “until the have the re­

fusing give treaties,to limit their refusals toto effect should the needs
determining treatyin survives,of and whether athe occasion” reach

lightin the of such broad considerationtheir conclusions as “the
dealing, also,of fair and the honor of nation.” Uren:dictates the See

State, 149;of L.the Irish Free 28 Mich. Rev. 48The Succession
s. 15.20,C. J. S.

obligations ofApplicability sovereigntyof the view that the a
binding supported by exchangeupon its successor is the of notesare

Departmentin ofand 1925 between the State and the British1924
Office,through printedatForeign London,the American Ambassador

by Department originalofas the State to the Convention.a note
appearsIt that “the establishment of the Irish Free isthere State not

regarded [by affecting applic-British as . . .the theGovernment]
March, 1899,to of of 2ndability Ireland the convention the relative

personal property.” Treaty Series,of No.disposal 146,to the real and
4.pp. 3,

anyIn of of inthe absence evidence different view the matter
departments ofpart politicalon the of the either the Irish Govern-

own, justified relying upon expressedinment or our we are the view
byby Government, acceptedBritish which we understand to bethe

regarded by being presently inDepartmentthe State and it as force.
See, Kidd, 433, 442; Ames,v. 254 U. S. Terlinden v. 184Sullivan

seq.; 503; Legal270, 285, Allen,U. S. et Clark v. 331 U. S. “The
Treaties,” 706,10 Am. L. 721,Nature of Jour. Int. 722. It follows

provisionsthat to the extent that our statute conflicts with the of the
superseded bytreaty, latter,the former is the which must control.

Const., 6; Cf., Kershaw,U. S. Art. Dockstaderv. 4 (Del.)Pennewill 398.
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treaty ofwiththat in accordance theaccordingly concludeWe
by inheritance, mayand take theirhave an estateplaintiffsthe1899,

Hampshire of the decedentreal estatein the Newinterestsrespective
treaty. agree-to anby the Pursuantprovidedasof salepurposesfor

Superiorto Court foris remanded thethe caseparties,of thement
herewith.consistentproceedingsfurther

discharged.Case

All concurred.
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