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Waisman, 253,N. H. 254. What­111, 114;N. H. Eastman v. 9494
in andrights may be, dayto courtplaintiff’s she is entitled herever
provides the25, in Perkins caseL., 296,c. ss. 26 as construed theR.

decisis,stare we arenecessary remedy. from the doctrine ofAside
pro­of allows areexamine the merits a decision whichnot moved to

indirectlyorremedy Legislature directlynotwhen the hascedural
byit re­change degreeit has in some reaffirmedattempted to and

defendant, Maineof Boston andThe demurrer theenactment.
Railroad, is overruled.

Railroadbymotion to dismiss the and PortsmouthThe Concord
therebygranted. rightsPlaintiff’s will not be affectedshould be

to Boston and Maineappearsit that the sale and transfer thesince
ofsubject dissentingrightsis made to the of stockholdersRailroad

If stockholders shouldthe Concord and Portsmouth Railroad. such
greater appraisals shares, Maine willobtain of their “the Boston and

N. H.appraised though per$50 26pay such value it exceeds share”
unnecessary234, (1944). AccordinglyP. 236 it is to decideS. C.

jurisdiction law rule thatwhether this is committed to the common
corporate corporate or trust fund doctrinedissolution is death the

fund forcorporationthat of the constitute a trustthe assets dissolved
See, Greenfield,the benefit of creditors and stockholders. District v.

84; Company, 450; Railroad,N. H. Conn v. N. H. Blake 3964 79 v.
435, 1288;N. H. A. L. A. L.47 R. 97 R. 477.

equivalent may beL., 296, 25,Plaintiff’s motion R. c. s. or itsunder
by Superiorallowed the Court.

discharged.Case

Duncan, J. did not sit: the others concurred.

Rockingham,
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plaintiff.fororally), theSleeper (byH. brief andWilliam

orally), for the defendant.(Mr.Boynton& WaldronWaldron

of mastertheBlandin, opinionIn our the recommendationJ.
deposits in thetwo decreed to bemust title to thebe followed and

findingsThe of theof 0. Howell.of estate Johnadministrator the
depositssurrendered control over thethat the decedent nevermaster

by plaintiffTheplaintiff amply sustained the evidence.to the are
tobooks, nor access thenever had theherself admitted that she
moneythey kept, nor drewdeposit in name where werebox Howell’s

fullplain the retainedfrom account. It is that decedenteither
giftnohis and hence there wasdepositscontrol the until deathover

Bank v. Mc­Hampshire Savingsinter plaintiff.vivos to the New
H. BurnsMullen, 209;Bank v. N. v.123; Tobin,88 N. H. Dover 86

Nolette,83 N. H. This a situation where Howell endeavored489. was
during lifetime,keep depositsto sole of his and to transfercontrol the

plaintiff. arrange­balance, any, uponthe if his death to the Such an
testamentaryment is in character and hence invalid under the statute

Wood,of H.Remington, 364;wills. Bartlett v. 59 N. Towle v. 60
434;N. H. Nolette, supra.Burns v.

“agree­plaintiffHowever the further contends that there was an
arrangement” by presidentment or an andthe decedent with the

plain­paymenttreasurer of in to thethe bank which “would result”
tiff of deposits upon death,the his also that the war­and evidence

finding opinionrants a In our boththat a trust was established.
Ibey Ibey, 434,contentions must v. N. H.plaintifffail. The cites 93

authority, position agreement theory.as for on or contracther the
savingsIn case,that the court held that where three United States

purchased by uponbonds his topayable himself,were A to and death
B, C, opinionand D respectively, gift perfected.the was But the

point gifts throughwas careful to contractsout that “the were made
duly executed, requirement delivery madeand no that bethere was
to personally complete rightsthe in to in accordancedonees order their
with ofId.,the terms of the contracts.” 435. A search thecareful

in presentrecord the case shows no evidence sufficient to establish
any gist testimonysuch contract. of Howell’sThe the relative to
dealings with the bank officialswas he wished thethat told them he
money goto plaintiff uponto the his and asked their advicedeath
whether accomplished they putthis could be if name on it.”“her
They gavetold him could, accordingly.it and he instructions No
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meeting presentform isof minds nor intention to a contractmutual
by plaintiff’srights decedent, thehere, anynor of the andsurrender

supra.Wood,v.claim, therefore, See,fails. Towle
thatupon the her case isground plaintiffThe final which bases

unequivocalagainwas here the master’sa trust established. But
during hisfinding depositsthat “full control” over theHowell retained

effect,in thatfinding is,is Thislifetime fatal to such a contention.
noplaintiff, and trust waspresent passedno to the henceinterest

supra;Remington, supra; Wood,Towle v.established. Bartlett v.
Nolette, supra,75, also, Burns v.Fernald,v. 80 N. H. 77. SeeFernald

may contrary to thein runjurisdictions495. Decisions other which
anyIf conflictnot to be followed.well established rule here are

control,testimony to matter ofplaintiff’sin theexisted the relative
adverselysoresolve,for and he has doneit was the trier of facts to

plaintiff.to the
intention of theappearsIf the in to thwart theresult this instance

changed by legislation. Laws 1945maydecedent the rule be Cf.
36,1944, 55,c. s. as amended.(Ala.) 232; (Me.)Act R. S.

plaintiffallow thediscretionary whether toIt was with the master
testify during and withinto to decedent’s lifetimeoccurringfacts the

injustice would have beenhis onknowledge, depending whether
s. dis-392,R. The recordL.,done c. 26.without such evidence.

plaintiff,in of thea of this favorinterpretationcloses liberal statute
testimony by herofferedrulingand no in outabuse is seen certain

plaintiffThe re-appears mainlywhich cumulative.to have been
forquested to the masterthe casethe Trial Court to recommit

they would have been eitherfindingsfurther but sincerulings,and
already cor-made, the Courtimmaterial or inconsistent with those

rectly request.denied the
toplaintiff’s the failure make certainexceptionsThe to master’s

requested have care-rulingsother of as beenfindings of lawfact and
ground theythe that arefully disposed of onBothexamined. are

ofrulings law made which areinconsistent found andwith the facts
upheld.herein

for a decree establish-It appears recommendationthat the master’s
be followed.ing shouldtitle to in the administratordepositstwothe

Exceptions overruled.

All concurred.


