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Merrimack,
No. 3702.3,Feb. 1948.

Academy AttorneyofTrustees Pittsfield v. General.

Willoughby Colby,A. petitioners.for the

Ernest R. D’Amours, Attorney General, pro se.

Branch, C. J. conveyancesThe of realearliest the above was of
estate, dated March 27, Joy Merrill,1839, from to CalebJames
John Berry, assignsand for-Batchelder,Nathaniel heirstheir and
ever, “for promotionthe knowledgeof forespeciallyand andvirtue

promotionthe of higherthe Theof arts and sciences.”branches
conveyance providedalso thereby wasproperty conveyedthat the
“to be used for the knowledge promotiondiffusion of useful and the
of arts and sciences.” conveyance aca-providedThe that thealso
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guidancebuilding and thedemy appurtenances “be remain underand
grant, orBerry Batchelder, as trustees in thisMerrill,said andof

may Christiansassigns, who of the oftheir heirs and be denomination
Congregationalists,” that “when-as and furtherclassifiedand known

may legally created,corporationa formed and the membersbeever
bymay of known theof which of said denomination Christiansbe
conveyAcademy alien,...style of toname and of Trustees Pittsfield

granted inpremisesany corporationconfirm to said the hereinand
for as areby corporation purposesto the sametrust be holden said

corporationother,no ofspecified for and the members saidherein and
of This con-always to of said denomination Christians.”are be

veyance plaintiffsThe constitute suchno clause.contained reverter
although Merrill,no fromcorporation described, deeda as above and

AcademyBerry of beento Pittsfield hasand Batchelder the Trustees
managedfound, said land andalleged plaintiffsit is that havethe

conveyed them,it to and that thebuildings thereon if had beenas
legal premisesAcademy holds title to the described.the

1894, appearmany years prior 16,to NovemberplaintiffsThe for
managedJoy andof the trust andto have carried out the terms

academy premises conveyed known as Pitts-the on themaintained
buildingsAcademy. They new on thefield also built two school

upon completionbuildings, its Novemberpremises. The last of these
byused said16, 1894, Pittsfield school district andwas leased to the

September 1, Pittsfieldhigh until 1942.school district as a school
high on sitea school a differentschool district constructed newthen

Septemberacademy property.no Sinceand made use of thefurther
in the1, 1942, impracticalit has to use the land describedbeen

petition purposes.for school
grantor,theappears primary purposeIt of Jamesthus that the

knowledgeJoy, of and theprovidewas to diffusion usefulfor “the
thispromotion He further intended thatof arts and sciences.”

by as Pittsfieldpurpose an institution knownshould outbe carried
managed by corporation,a the membersAcademy, andmaintained

the asof which of denomination knownbe membersshould also
impracticallapse of time it has becomeCongregationalists. theWith

to manner intended. Under thesecarry out in thehis intention
correctlyto have concluded thatappearcircumstances trusteesthe

by assistingoutthe main best be carriedpurpose grantor couldof the
by district,in the schoolthe Pittsfieldhigh schoolmaintenance of a

16, 1894,on wasacademy propertyand the Novemberlease of the
properly purpose.entered forinto this
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original planfrom ofdepartureappearsIt that a further thenow
grantor necessary primary purposehis will best bethe thatis and

ofbuildings proceedsare sold theif said land andcarried out and
deducting White hereinafter re-said the Jeremiah fundsale, after

ofof trust of the townto,ferred over to the trustees fundsbe turned
for ofPittsfield, income to be used the maintenancethe therefrom

grantor’s purposethe tohighthe school. Inasmuch asPittsfield
independentan educational institution knownand maintainestablish

isAcademy impossible propertyas is of execution thePittsfield and
public highfor of a andused maintenance schoolhenceforth to be the

except preservethe no it andtrustees of the fund will have duties to
requirement Joypay income, of the the trusteesout the the deed that

its chiefCongregationalshall of the denomination losesbe members
significance longerno to.and need be adhered

May 24,1890, gaveOn W. White to the Trusteesor about Jeremiah
Academy $5,000 expendedof “to orPittsfield the sum of be used

by Academy way mayof in as theysaid such determinethe trustees
Academy.” conveyancefor the best interest and success of said This

if anycontained a clause follows: “But at time hereafterreverter as
may beAcademy buildings, any buildingsthe or other whichsaid

spot present buildingson the the now standhereafter erected where
eightAcademyshall as school for ofcease to be used an the term

years, go tomy wish, my gift,it is that this shallthen and direction
ofCongregationalthe of Pittsfield and that the trusteesChurch said

$5,000. orAcademy paysaid shall to said church sum ofover the
convey to property equaland church other of value.”transfer said

gift accepted byThis for theexpendedwas the trustees and was
academy buildingequipment building.and Theconstruction of a new
standing academyonthen constructed is the now landssame the

by Joy forconveyed James to. It has not been usedabove referred
1, of thispurposes Septemberschool 1942. costsince about The

building of from theapproximately $8,000, $5,000was which came
trustgift, so-called, inferentiallyWhite and from otherthe balance

presentfunds ofin hands of the fair value theplaintiffs.the The
building $2,500. appearsis at It the Whiteestimated therefore that
gift representedis of thepresent by approximatelyat of the value5/8
present academy building, of theshould now be sold andwhich 5/8

Congre-paidamount from said be toreceived sale should over the
gational ofprovisionsChurch of in accordance with thePittsfield the
above inAlthough petitionreverter clause. it is stated that thethe

of orAcademytrustees Pittsfield have on hand in banks or invested



54

of $4,034.97,in the sum which fundsbonds are held without restrict-
principalas to income, theyion either or it must be assumed that are

proper purposesforheld the and uses of the Academy,Pittsfield and
any portion of for purpose payingto use them the of over to the

$5,000 apparentlychurch the sum of would constitute a breach of
trust. The church can benefit under onlythe reverter clause to the

of of price academy building.the sale of theextent 5/8
6, 1852,March the trustees received under the will of Thomas D.
giftMerrill, which, interest,a with on April 1, 1947,amounted to

provided$1,113.75. onlyThe will that the income of this fund is to
by theythe think proper.be used trustees as noThere was forfeiture

bequest.or clause attached to mayreverter this This fund now be
to ofturned over the trustees trust funds of the town of Pittsfield

the income used forand thereof the maintenance of the Pittsfield
high school.

April 1, 1867,On the Trustees from Moodyreceived the estate of
Kent, a trust fund which now amounts to $712.97, onlythe income

purchaseto be used for the and of plaintiffsdistribution medals. The
purchasecontinued to and indistribute medals withaccordance the

bequest long Academyso as Pittsfield operation,continued in and
operations in 1894, purchasedsince it ceased have and distributed

designated pupils highto ofmedals Pittsfield school. As above
indicated, procedure nearlythis carries out possible,as as purposethe

grantor. principal mayof the The of this fund now be turned over
of forto the trustees trust funds the town of Pittsfield and the income
purchaseto for pupilsthereof used medals in highthe Pittsfield school

nearly may inchosen as as be withaccordance the will of the said
Moody Kent.

17, plaintiffs1889,October the received under ofthe will Frances
bequest amounting $1,419.95,French a now to onlythe income of

fund, properto for “the purposesthiá be used uses and of said Pitts-
Academy.” fund,This likefield the Merrill to,fund above referred

may now be turned over to the oftrustees trust funds of town ofthe
Pittsfield, to be used for the ofmaintenance the highPittsfield school.

orders, modifying theyThe above as do the ofdirections the several
grantors, inare made accordance with the rule which has been stated

passage changes“The ofas follows: time and in circumstances allow
equity permita court of to a deviation in the manner of accomplishing
purposes (3 Scott,the main of the testator Trusts s. 381) or, if neces-

cy pres.sary, applyto the doctrine of Scott,3 s.Trusts 399.” Exeter
Heirs,v. N. H. 463,Robinson 94 466. This recognizedrule was and
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cited;571,H. and casesTaylor, 564,in 83 N.applied Borchers v.
Academy 65 N. H. 225.Adams,v.Adams

plaintiffs.theDecreefor

All concurred.

Hillsborough,
No. 3710.3,Feb. 1948.

v. Linatsis.John Baranowski James


