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plaintiff. Hickey v. Dole, supra. also, Hodgdon,Sec v. 147Mansfield
Mass. No appears why304. reason this cannot be done in this case
and the company,defendant propertywhich now holds full title to the

convey plaintiffbe ordered to to the forthwith anyfree and clear of
uponincumbrances, payment $7,000, plus taxes, paidto it of if1946

by company.the payment byThe amount of said shall be modified
accountingsuch an of managementthe propertyuse and of the as a

constructive trustee should make less whatever benefit has accrued
to plaintiff bythe postponementreason of paymentthe of his of the
purchase price.

Although plaintiff equitablethe no rights againsthas the defendant
Mary partyPriest who was not a to plain­the transactions with the
tiff, conveyance by the companydefendant will in unjustresult no

of plaintiff,enrichment the since the defendant Oliver Priest under­
conveytook to “free of exceptall incumbrances 1946 taxes.” This
undertakingwas an conveyto of rightfree his wife’s inchoate of
Fitts Hoitt,dower. v. 17 N. H. 530; Perry,Russ v. 49 N. H. 547.

It unnecessaryis to decide anyhere whether the defendants have
rights against each other as a result of transaction,this noand
opinion is expressedintended to be concerning this.

discharged.Case

All concurred.

Hillsborough,
No. 3707.2,Mar. 1948.
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Osgood Osgood(Mr. Osgoodorally),S.& ClintonPhilip Biron andJ.
plaintiff.for the

(Mr. orally),Branch Branch forE. and Frederick W.Paul Nourie
the defendant.
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highway commencedof wasDuncan, J. Construction the new
southerlynortherly andproceeded in bothits termini andbetween

highway intersecteddirections, jointo the road. Where the newold
practicehighways erected, which it was theexisting barricades were

end,southerlyAt thelight night by of lanterns or flares.to at means
byof a twelveplaintiff entered, the barricade consistedwhere the

horses,orlong, placed barrelstimber,inch fifteen feet acrosstwelve
statebearing sign According to the residenta “Road Closed.”and

twenty-one feet andengineer highway] was“the finish width the[of
withtwenty-three so not to have dirt mixedwhole width feet asthe

thefavorably plaintiff,to thefinish mixture.” Construed mostthe
thefinding nighton of the accidentwarranted a that theevidence

leavinghighway,westerly side of thebarrier was located across the
sotoeasterly open practicethepassage.side for It had beenthe

it atreplacetoequipment,barrier to admit trucks and andplace the
highwaynight easterly that theacross the lane. There was evidence

Hill usedsoutherly village of had beenthe end and the newbetween
seventy-fiveFiftygeneral public for months. toby the several

work,job they getto toemployees on the had automobiles usedwhich
beliving village. It couldabout twelve families were at theand new

com-highwayof defendantfound that the use the was known to the
engineer.and to thepany, resident state

leftplaintiff’s shortly after sheproveThe evidence to thattended
heavyeight evening,in in ahome Franklin at about fifteen theher
followalthough toup,thunder shower came and that she intended
with-road to new roadBristol, inadvertentlythe old she entered the

seeing any for somelights, proceedingout orsigns, barrier. After
waydistance, recognized on herhighway,she continuedthe new but

afor a total of miles,distance six or seven when she encountered
course,completelybarrier across herthe road. She then reversed

southproceeding speedat a of 20 hour. Withoutto 25 miles an
warning, gasolineand seeingwithout it thecollision,before she struck

Theroller which occupied partroad lane.the best of the southbound
Theunlighted,roller was and road.”was “the same color as the
washad not time,storm abated at windshieldplaintiff’sthe and the

“smoky.” opera-Although inwiperssomewhat her werewindshield
40oftion, headlightsand her showed for a distancethe road ahead

feet, hardlyto 50 she surfaced“could Thesee” because of the storm.
highway ofcompletelywas for a distancefinished its widthentire
1500 to 1800 feet north of the roller.

thesisThe defendant’s theprincipal contention revolves around
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duty plaintiff highway uponno tothat it violated the because the
travel;opened publicnot towhich the accident occurred had been

plaintiff traveling trespasser,in was a and as-and that the thereon
injuriesrisk of whichsumed the the she sustained.

for aexceptionsThe to the denial of the motions a nonsuit and
present familiar wasdirected verdict the issue of whether there evi­

from which “Its lia­dence the defendant could be found liable.
bility any duty. depends upon. . . . . whether there was a ofbreach

duty,plaintiff.of care that it owed the .The of such andexistence .a
extent, depend upon relationshipits nature of the between thethe

parties.” Hospital, 41, relationship,Sandwell v. N. H. 42. This92
turn, depends byin upon partiesthe conduct of the as disclosed the

imposed byevidence. “Duties are circumstances.” v.Pickford
Abramson, 84 446,N. H. 450.

plaintiff’s rights greaterThe defendant nocontends that the were
trespasser, instructingthan those of a that inand the Court erred

jury trespasser,” rightthe that “she was not a but that a toshe “had
upon question public highwayin subjectdrive the road as a . . . to

some restriction. ...” While the evidence did not establish as a
plaintiffmatter of trespasser,law that the was a on other handthe

it was error to rule as a ofmatter law that she was not. The issue
qnewas to by jury upon conflictingbe determined the the evidence.

obliga­If the believed,defendant’s evidence were it was under no
anticipate plaintiff'stion to presence upon highway,the andthe

dutytherefore under no presence equipmentto warn her of of itsthe
defendant, agentthere. The independent contractor,whether as or as

or state, rightfullylicensee of possession premisesthe was in of the
purposefor constructing highway.the of Burroughsthe See v.

Corporation, N. H. 124, Acting right77 127. in of asthe the state
“in highway”owner control of of (State Cox, 91the use a v. N. H.

137, 141), and in requirementsaccordance with the of its contract
(Cf.with L., 99, bythe state R. c. s. 7), the defendant undertook the

signserection of travelingand barriers to frompublicexclude the
premises.the was barrier, bearing appro­There evidence that a an

priate sign, adequately lighted, southerlyand was across the end of
highway nightthe on ofthe the accident. Were this the full extent

of evidence,the the defendant’s contention that plaintiffthe was
upon highway right,the without and that was no fromthere evidence
which it liable, mightcould be found be sustained. ShawanoSee
County v. Froemming Bros., 491; Collins,186 Wis. Jones v. 177 Mass.
444.
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for severalfinding, however, thatawarrantedOther evidence
overentry highway, the laneupon theprior plaintiff’sto themonths

highway usedopen passage, and thetoentered had beenwhich she
night no suffi-on of the accidentgeneral public; and that theby the

evidenceroad was closed. While thewarning given that thewascient
entry,upon by plaintiff justifyto hernot relied thepriorof use was

might bethat travelersof notice to the defendantit was evidence
Railroad, 88efficiently Smith v.debarred.expected there unless

N. H. 430.
merelyto establish not tolerationplaintiff’s evidence tendedThe

foundtestimonyFrom her it could beof but invitation.use,the
travellingwarnings against of road were visible to oneno use thethat

upon wasin and the storm. The lane which she enteredthe darkness
signsfor Ifunobstructed, apparently open and suitable travel.and

vicinity, they unlighted, outside theor in the were andbarriers were
high­travelling concerned,range publicfar the is aof vision. “So as

ordinarilyin ofway open by presents,if its condition it the mind anis
Thummel v. Stateprudent person, an invitation to travel thereon.”

Commission, 532, also,Kan. v. Janna­Highway 160 538. See Sadlon
343, Damon, (Mass.) 284,Loker v. 287.rone, 346;102N. J. L. 17Pick.

conflictingUpon evidence, partiesthe of thethis relative duties
jury. stepsfor the determination of the If the tookwere defendant

reasonably closed,to andcalculated warn travelers that the road was
chargeable probable disregard of thewas itself not with notice of

warning, obligation anticipate plaintiff’sit nothen was under to the
presence vicinity roller,in the of its or to of location.warn her its

having steps, chargeable withIf taken such it was nevertheless
warning likely to or if it founddisregarded,notice that the was be was

disregard Castonguayin v.acquiesced warning (Cf.to of thehave
Company, 1, 4), having steps, per­N. H. or if it83 failed to take such

permitreasonablymitted conditions to exist which were tocalculated
highway,or on the it juryinvite travel then was for the to determine

it had exercisedwhether reasonable care under all the circumstances
expected danger equipment.to warn travelers of presented bythe its

Restatement, Torts, 335, 342,ss. v. Hos­350, c;comment Sandwell
pital, supra; Thompson Young,&c. Fed.CompanyConstruction v. 294

also, Houle,145. Saloshin v. v. Com­132, 134;See 86 N. H. Dillon
453;pany, 449, 452, Drury (Mass.)85 N. H. Worcester,v. 21 Pick.

44; Johnston,Folkins v. 124 Cal. App. 169.
Basically, dutythe defendant’s from owedwas no different that

by any possessor trespasser (Restatement,of land to a or licensee
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according rule ofTorts, 384)ss. and was to the383, determinable
CooleyDuca, 548, 552;N.anticipation. Bowleyv. 80 H.reasonable

anticipateCompany, 460, requiredH. it was tov. N. 466. What90
juryupon foundnecessarily dependentwas the circumstances as the
clearlynegligence forof wasthem to be. The issue the defendant’s

plain-jury. It that evidence thethe follows unless the established
motionsnegligence law,a matter of the' defendant’s weretiff’s as

properly denied.
conclusively toargues plaintiffthat was shownThe defendant the

drivingnegligent, “by admission,because her own she washave been
hour,speed of from 20 to anon an road at a 25 milesunfinished

through heavy storm, which, plus the fact windshielda rain that her
40steamy smoky, range headlightsof to towas and reduced the her

”hardlyfeet, says, ‘I see.’ mostthat,50 so as she could Construed
not shefavorably requireto the did that beplaintiff,the evidence

negligent. no reasontestimony believed,found If her were she had
newly paved way for travel. the accidentto consider the unsafe When

traversing time, noshe road for the withoccurred was the second
nothing equip­of theanticipateto obstructions. She had seenreason

high­trip.on was so on thement her northbound The roller situated
way easterly edge, going north,that the the lefthad she followed side

ofnot it.of her would within or six feetautomobile have come five
byrange headlights found to reducedThe of her could be have been

storm, was no that it was the distancethe but there evidence less than
ofrequired bring stop.to car to a The roller the color theher was

road, mightand to it to darkness andher failure see be attributed
storm, part.the than fault v. North Statesrather on her Wicker

Co., say twentyofspeedConst. Minn. 79. a183 “We cannot that
timehour,miles an under the conditions which at the andobtained

place accident, necessarily negligent.”of the was Putnam v. Bow­
necessarilyman, 200,89 N. H. 204. circumstances notThe did

require anticipate partthat on ofshe conduct the others.careless
judgedParella,Fine v. N. H. to be in81,See 92 83. Her conduct was

light might reasonably takingexpect encounter,the of shewhat to
into account that the road had under construc­Ipiowledgeher been

high­tion, warnings, if theany,and what she had when she entered
way. A finding any warning compelled.that she had was not She

negligent enteringnot to of inlaw,was found as a matterbe either
upon highway, continuing upon appreciatedthe or in it when she

properlythat she was The motions denied.there. defendant’s were
urged ruling upon pretrialIt is Trial in thatthat the Court erred
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instructing jury atpublic highway,road was a and in so thethe new
inbased, upon any allegedthe trial. This contention is not defect

layout, upon con-proceedings for the but the evidence that thethe
openedin not theprocess,struction was still and that the state had

highway public, acceptedto or work.the the contractor’s
Presidingproper layout concerned, JusticeSo far as a was the

question highway. L.,R.correctly publicthat in was aruled the road
important.90, respectsc. s. 1. In other notthe circumstance was

rightsrelationship parties,of and dutiesThe the and the relative
toresulting, theywould reference abe the same whether acted with

highway highwaypublic, travel,which was but or to a notclosed to
yet by publicpublic, yet opened publicbecause not to travel
authority.

inquiryThe decisive in this orcase is whether not the defendant
company operations wayhad conducted its in as to lead thesuch a
plaintiff reasonably open travel,to to andbelieve that the road was

obligateto company anticipate presence.so the to her
liability governmentalThe of responsiblethe for maintenanceunit
wayof the is not involved, and we are not concerned with thehere

question of it by anywhether would be of the contractorbound act
permitting public Drury Worcester,supra; Restatement,travel. Cf. v.
Torts, 418, questions. comment processb. The of in of con-when the

publicstruction highway actually one,land laid out as a sobecomes
regulating highwaysthat statutes ofthe conduct travelers on such

applicable, bybecome is not settled notstatute and need be deter-
inmined this case.

If permit public negligentlythe contractor chose to travel or did
so, it highwaywas bound to conduct if public,itself as the were
regardless acceptance by state,of its orthe other circumstances which
might thought liabilitybe to affect ofthe others. See Folkins v.
Johnston, supra, 172; Restatement, Torts, 367,s. a.comment

Disposition remaining exceptions byof hasthe is controlled what
already exception plaintiffbeen said. The to the instruction that the

trespasser jury.was not a is sustained. The issue was for the The
right uponinstruction to ... asthat she “had a drive the road a

public highway subject yourestrictions,. . . to as find condi-some
nighttions to on of Inhave been the the accident” is also sustained.

evidence, right uponone view of no road.”the she had “to drive the
right upon public highway”Whether she had a to it “as wasdrive a

material; phrase prejudicialnot of inbut use this the instruction was
defendant,to the of itbecause the connotation which carried. The
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plaintiff neces-highway public,the was theimplication was that since
though Thispassage, might restricted.sarily righthad of even it bea

was error.
requests forargued of itshas that threeBy brief the defendant

requesterroneously was sufficient-denied. Its firstinstructions were
conclusivelydid notgiven Since the evidencely in substance.

travel, the seventhin fact tohighway was closedestablish that the
to issuerequestninth anThe relatedrequest properlywas denied.

no claim of reli-plaintiff madeby the Thepresentednot evidence.
uponjustifyhighwaythe to her entranceupon prior overance travel
uponto existedupon claimed haveher conditionsit, but based case

of theperceived in denialNor is thenight the accident. errorthe of
they related, sowhichremaining requests. generalIn the toissues

excep-jury.adequately placed the Thematerial, were beforefar as
accordingly over-arerequests for instructionsto denial oftions the

ruled.

trial.New

Branch, sit: others concurred.J.,C. did not the
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