
82

onreasonably to bemight expect the driversheastrueparticularly
toslowing preparatoryto be downpassengers andforthe lookout

ap-nodo,not and reasonplace. This he didusualat thestopping
his inattentionliberty to believe thatnot atwhy jury werethepears

plaintiffparton of theor fault theof his viewobstructionrather than
instant ofpractically theher untilfailure to seeof histhe causewas

contact.
requestsnumerousof the defendant’sgranted certainThe Court

the defendantdenying others, and to their denialinstructions,for
together withrequestscarefully theseexaminedhaveexcepted. We

to haveclearly worded, appearsitcharge isgiven. Thecharge asthe
haveand toapplicable to this caseprinciplesgeneralallcovered

requests refusedThespecific issues.certain vitalin detail withdealt
ofportionsspecificwithby defendant dealupon theare reliedwhich

charge ontorequirenot the Courtdodecisionsevidence. Ourthe
in casethisMacGregor,supra. It is believedDane v.all such items.

being no abusetherecorrectly instructed andfully andjury werethe
exceptions torequestsrefusing thein thediscretionof the Court’s

The303,H. 310.Colby Lee,v. 83 N.are overruled.their denial
noas there wasof andbounds the evidencewithin theverdict was

theto set asidenothing by his motiontakesdefendantother error the
277, 282.N. H.Authority Estate,v. Ham 92BridgeInterstateverdict.

arguednorbeingexceptions neither briefedotherThe defendant’s
order iswaived, and theare deemed

the verdict.Judgment on

All concurred.

Belknap,
No. 3711.6,Apr. 1948.

Minnie Chase.P. Philbrick v.Samuel
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McIntyreUpton and Thomas J.Upton,K. Robert W.Frederick
forUpton orally), plaintiff.(Mr. Frederick K. the

orally), for(Mr. Fortunat A. Normandin&Normandin Normandin
the defendant.

duty ofcorrectly legalcharged thatThe Court theJohnston, J.
procuringof “a cus-beinginplaintiff the efficient causethe consisted

owner.”buy proposed by thewilling uponto the termstomer and able
“ buy.’willing toa andundertaking procure‘His was to customer able

89,H.N.61, Slawsby,H. 65.” Russo v. 84Atwood,v. 81 N.Wilson
Slawsby,Davis, N. H. In Russo v.TooheySee v. 85 80.also,91.

requirement was suffi-supra, the of readiness90, it was stated that
not beciently by ability willingness needof and andcovered those

specificseparately agent is of amentioned. If an the effective cause
result, accom-agreed compensationto for suchhe is entitled the
plishment.

WilfredexceptedThe to the instruction that she anddefendant
onbinding agreement purchaseSavard entered into a sale andof

anyAugust sign1946, groundon that not12, the the Savards did
agreement merely possession pay-into and made certainbut went

buyersdiscussingments on Without whether or not theaccount.
Itany,the the if harmless.property, error,were bound to take was

plaintiff legalpart undertakingwas not of of the that he that athe see
buyer procure aseller, merelycontract made and but towas between

that thewilling purchase.customer able and to “It is our conclusion
agency agreement merely Toohey purchaserauthorized to secure a

buy (Russowilling Slawsby, supra)who was and to and didable v.
empower Tooheyby agreement.”not him to bind the defendant a sale

byDavis, supra, Furthermore, prejudicedv. the is85. defendant not
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agreement signed bytbe lack of a written concedesthe Savards. She
they possessionin paid $3,200that are and on of thehave account

price $13,000 onlyof whyand that the reason the has not beendeal
completed of presentis the fact the in suit. If itattachment the

appearshould before the consummation of thatthe transaction the
requisite willingness ability goSavards have not the and financial to

through it, may broughtwith of this ofevidence be to the attention
Superior justice may require.the Court for such action as At the

trial was ability willingness.there abundant evidence of both and
requestedofOne the ofinstructions the was thatdefendant since

on August 29, 1946, action,the date of the commencement of the the
bank approvedhad not Savards, theythen of the loan to the were
not to purchase.able make the AbilityThis does not state law.the

buyto simply powermeans paymentthe to ofeffect that at the time
there shall be buyer necessaryavailable to the the funds. Where the
agreement does not fix payment,the time for a reasonable time is

purchaserallowed. “The buy;must be able to and the word “able”
financially able;means this mean, however, pur­does not that such

chaser must moneyhave all the in possessionhis immediate or to his
credit bank,at a onlybut that he must be toable command the
necessary funds to required.”close the deal the Laackwithin time v.
Dimmick, App.95 456,Cal. also,470. See v. Roberts,Webert 211
Mich. 692.

The in disputeevidence is concerning priorwhether the defendant
signingto the plaintiffmemorandum for the thesale knew that had

procured buyer.the prejudiced wayUnless Mrs. Chase was in some
by ignorancethe ignoranceshe claims and such was to nodue fault
of own,her plaintiff’s rightthen the to a commission is not affected
by knowledge.her lack of It buyer procured byis sufficient if a is the
plaintiff in accordance with agency agreement.the terms of the
“Subject to exceptionscertain and in jurisdictionslimitations some

,... it is generally or recognized, overwhelmingheld in majorityan
of cases,the that if a procuringreal estate is in orbroker fact the
efficient cause of purchasethe of principal’s propertyhis and would
otherwise be entitled to a commission, deprivedhe will not be thereof
by the fact that not,the owner did sale,at the time of the have knowl-
edge of instrumentalitythe customer,of the in procuringbroker the

thougheven agencythe broker’s was not 142A. L. R.exclusive.” 277.
The soughtdefendant recoveryto bar on part plaintiffthe of the

on groundthe of an improper delegation authorityof to Mr. Clair-
mont or at least to limit it to of plain-one-third the commission. The
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of commission or Neither Mrs. Beaneto all the none.tiff is entitled
agreementanyhad with Chase. Their em­nor Mr. Clairmont Mrs.

only forplaintiff they pay­and look to himwith theployment was
right of Phil-­agreedwith the terms. The Mrs.ment in accordance

securinghim inany legitimate source that would aid theto usebrick
for cannotpropertydefendant’sprospectiveof customer thename the

he Themay seek his information where will. issuedisputed. Hebe
dutydelegate Mr. ofcould to Clairmont theis heraised whether

describingproperty,of it andtelling the defendant’sthe Savards
delega­to' involvedmaking arrangements show it to them. This the

discretionary to ofpowers as,such determine the termsnotion of
proper. principalto andhas held be “As betweensale, and beenthe

purchaserimmaterial that the ofgenerally consideredbroker, it is
subagent,through of a rathersecured the effortsestate wasthe real

subagentof Since thepersonal efforts the broker himself.bythan the
owner,from the the fact that the brokercompensationclaimcannot

in nosubagentcommissions with such wisetheagreed to divide
right compensationclaim the whole from thetothe broker’saffects

agentAccordingly, for the of land has notwhere the saleprincipal.
responsibilitiesof hishis functions or todevest himselfattempted to

against bring­commission latter formay recover theheprincipal,his
subagentaland, though employedeven he hasof theing a saleabout

of mere ministerial duties connected with theperformancefor the
(n. s.) Vollmer,In v.negotiations.” L. R. A. 801. McKinnon43

82, showingthe of was mereit was held that land a executive75 Wis.
binding although performedonact that was the owneror ministerial

also, 684,v.Ryer Turkel, 677,N. L. 685.by subagent. See 75 J.a
plaintiff ofargued agencythé abandoned his becausethat theIt is

to Savards, reported bytheof the defendant which wasstatement
Clairmont, beingin ofproperty processthat the wasthem to Mr.

party selling itYork and that the defendant was her-sold to a New
forgotthat he then But thisMr. testified the case.self. Clairmont

of abandonment that would forfeiture of anot causewas evidence
already producingmadeif the efforts resulted in acommission,

accordinghappened jury.to the “NorThis is what doescustomer.
inplaintiff partthe did not an thesimple fact that take activethe

employed by defendant,that he was not thenegotiations provefinal
thewas not efficient cause of the sale.” Morrisonor that what he did

no48,H. 49. There is evidence of abandonment beforeHall,v. 78 N.
and earned hisplaintiff did his work commission.the

application legal principlesof torequests deal with theOther
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portions of the It is withinevidence. the of the Trialdiscretion
Court whether or not to instruct that certain conduct would not

of plaintiffamount to effective means a sale and that the notwas the
if ineffective means other named individuals were fact such. If the

correctly positive manner, negativelaw is in astated the form is
ordinarily required. Judge may judgment.not The Trial use his own

givento of specific application“The extent which rules law shall be
parties byto claims of and inthe the the facts disclosed the evidence

givena tocase must be left the sound discretion of the trial court.”
Colby 303,v. H.Lee, 83 N. 307.

plaintiff through Mr.Evidence that the Clairmont was the first to
buyersinform of property, day,the the defendant's that the same

July they inspected Augustor it on 1224, deposit23 and made a
jury finding plaintiffwas to insufficient warrant the that the

helpwith of Mrs. Mr.the Beane and Clairmont was the effective
beingmeans of made. inthe sale The evidence was not conclusive

plaintifffavor of defendant nor was the verdict for thethe conclusive-
ly against weight of Malouin,the the evidence. v. 88Wisutskie

242,N. H. 246.

Judgment plaintiff.thefor

All concurred.

Carroll,
No. 3712.6,Apr. 1948.

John F. Thistle v. Frances Adams Halstead.


