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particularly true as she might reasonably expect the driver to be on
the lookout for passengers and to be slowing down preparatory to
stopping at the usual place. This he did not do, and no reason ap-
pears why the jury were not at liberty to believe that his inattention
rather than obstruction of his view or fault on the part of the plaintiff
was the cause of his failure to see her until practically the instant of
-contact.

The Court granted certain of the defendant’s numerous requests
for instructions, denying others, and to their denial the defendant
excepted. We have carefully examined these requests together with
the charge as given. The charge is clearly worded, it appears to have
covered all general principles applicable to this case and fo have
dealt in detail with certain vital specific issues. The requests refused
which are relied upon by the defendant deal with specific portions of
the evidence. Our decisions do not require the Court to charge on
all such items. Dane v. MacGregor, supra. It is believed in this case
the jury were fully and correctly instructed and there being no abuse
of the Cowrt’s discretion in refusing the requests the exceptions to
their denial are overruled. Colby v. Lee, 83 N. H. 303, 310. The
verdict was within the bounds of the evidence and as there was no
other error the defendant takes nothing by his motion to set aside the
verdict. Interstate Bridge Authority v. Ham Estate, 92 N. H. 277, 282.
The defendant’s other exceptions being neither briefed nor argued
are deemed waived, and the order is

Judgment on the verdict.

"All concurred.

Belknap,
Apr. 6, 1948.}N°‘ 8711
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Frederick K. Upton, Robert W. Upton and Thomas J. Mclntyre
(Mr. Frederick K. Upton orally), for the plaintiff.

Normandin & Normandin (Mr. Fortunat A. Normandzn orally), for
the defendant.

Jounston, J. The Court correctly charged that the legal duty of
the plaintiff consisted in being the efficient cause of procuring “a cus-
torer willing and able to buy upon the terms proposed by the owner.”
“ ‘His undertaking was to procure a customer able and willing to buy.’
Wilson v. Atwood, 81 N, H. 61, 65.”” Russo v. Slawsby, 84 N. H. 89,
91. See also, Toohey v. Davis, 85 N. H. 80. In Russo v. Slawsby,
supra, 90, it was stated that the requirement of readiness was suffi-
ciently covered by those of ability and willingness and need not be
separately mentioned. If an agent is the effective cause of a specific
result, he is entitled to the agreed compensation for such accom-
plishment.

The defendant excepted to the instruction that she and Wilfred
Savard entered into a binding agreement of sale and purchase on
August 12, 1946, on the ground that the Savards did not sign any
agreement but merely went into possession and made certain pay-
ments on account. Without discussing whether or not the buyers
were bound to take the property, the error, if any, was harmless. It
was not part of the undertaking of the plaintiff that he see that a legal
contract was made between buyer and seller, but merely to procure a
customer able and willing to purchase. “Ifis our conclusion that the
agency agreement merely authorized Toohey to secure a purchaser
who was willing and able to buy (Russo v. Slawsby, supra) and did
not empower him to bind the defendant by a sale agreement.” Toohey
v. Davis, supra, 85. Furthermore, the defendant is not prejudiced by
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the lack of a written agreement signed by the Savards. She concedes
that they are in possession and have paid $3,200 on account of the
price of $13,000 and that the only reason why the deal has not been
completed is the fact of the attachment in the present suit. If it
should appear before the consummation of the transaction that the
Savards have not the requisite willingness and financial ability to go
through with it, evidence of this may be brought to the attention of
the Superior Court for such action as justice may require. At the
trial there was abundant evidence of both ability and willingness.

One of the requested instructions of the defendant was that sinece
on August 29, 1946, the date of the comamencement of the action, the
bank had not then approved of the loan to the Savards, they were
not able to make the purchase. This does not state the law. Ability
to buy means simply the power to effect that at the time of payment
there shall be available to the buyer the necessary funds. Where the
agreement does not fix the time for payment, a reasonable time is
allowed. ‘“The purchaser must be able to buy; and the word ““able’’
means financially able; this does not mean, however, that such pur-
chaser must have all the money in his immediate possession or to his
credit at a bank, but only that he must be able to command the
necessary funds to close the deal within the time required.” Laack v.
Dimmick, 95 Cal. App. 456, 470. See also, Webert v. Roberts, 211
Mich. 692.

The evidence is in dispute concerning whether the defendant prior
to signing the memorandum for the sale knew that the plaintiff had
procured the buyer. Unless Mrs. Chase was prejudiced in some way
by the ignorance she claims and such ignorance was due to no fault
of her own, then the plaintiff’s right to a commission is not affected
by ber lack of knowledge. It is sufficient if a buyer is procurcd by the
plaintiff in accordance with the terms of the agency agrcement.
“Subject to certain exceptions and limitations in some jurisdictions
..., 1t is generally held or recognized, in an overwhelming majority
of the cases, that if a real estate broker is in fact the procuring or
efficient cause of the purchase of his principal’s property and would
otherwise be entitled to a commission, he will not be deprived thereof
by the fact that the owner did not, at the time of the sale, have knowl-
edge of the instrumentality of the broker in procuring the customer,
even though the broker’s agency was not exclusive.” 142 A. L. R. 277.

The defendant sought to bar recovery on the part of the plaintiff
on the ground of an improper delegation of authority to Mr. Clair-
mont or at least to limit it to one-third of the commission. The plain-
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tiff is entitled to all of the commission or none. Neither Mrs. Beane
nor Mr. Clairmont had any agreement with Mrs. Chase. Their em-
ployment was with the plaintiff and they look only to bim for pay-
ment in accordance with the agreed terms. The right of Mrs. Phil-
brick to use any legitimate source that would aid him in securing the
name of the prospective customer for the defendant’s property cannot
be disputed. He may seek his information where he will. The issue
raised is whether he could delegate to Mr. Clairmont the duty of
telling the Savards of the defendant’s property, describing it and
making arrangements to' show it to them. This involved the delega-
tion of no discretionary powers such as, to determine the terms of
the sale, and has been held to be proper. ‘“Asbetween principal and
broker, it is generally considered immaterial that the purchaser of
the real estate was secured through the efforts of a subagent, rather
than by the personal efforts of the broker himself. Since the subagent
cannot claim compensation from the owner, the fact that the broker
agreed to divide the commissions with such subagent in no wise
affects the broker’s right to claim the whole compensation from the
principal. Accordingly, where the agent for the sale of land has not
attempted to devest himself of his funetions or his responsibilities to
his principal, he may recover commission against the latter for bring-
ing about a sale of the land, even though he has employed a subagent
for the performance of mere ministerial duties connected with the
negotiations.” 43 L.R.A. (N.s.)801. In McKinnon v. Vollmer,
75 Wis. 82, it was held that the showing of land was a mere executive
or ministerial act that was binding on the owner although performed
by a subagent. See also, Ryer v. Turkel, 75 N. J. L. 677, 684, 685.

It is argued that thé plaintiff abandoned his agency because of the
statement of the defendant to the Savards, which was reported by
them to Mr. Clairmont, that the property was in process of being
sold to a New York party and that the defendant was selling it her-
self. Mr. Clairmont testified that he then forgot the case. But this
was not evidence of abandonment that would cause forfeiture of a
commigsion, if the efforts already made resulted in producing a
customer. This is what happened according to the jury. ‘“Nor does
the simple fact that the plaintiff did not take an active part in the
final negotiations prove that he was not employed by the defendant,
or that what he did was not the efficient cause of the sale.” Morrison
v. Holl, 78 N. H. 48, 49. There is no evidence of abandonment before
the plaintiff did his work and earned his commission.

Other requests deal with the application of legal principles to
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portions of the evidence. It is within the discretion of the Trial
Court whether or not to instruct that certain conduct would not
amount to effective means of a sale and that the plaintiff was not the
effective means if other named individuals were in fact such. If the
law is correctly stated in a positive manner, the negative form is
ordinarily not required. The Trial Judge may use his own judgment.
“The extent to which rules of law shall be given specific application
to the claims of the parties and the facts disclosed by the evidence in
a given case must be left to the sound discretion of the trial court.”
Colby v. Lee, 83 N. H. 303, 307.

Evidence that the plaintiff through Mr. Clairmont was the first to
inform the buyers of the defendant’s property, that the same day,
July 23 or 24, they inspected it and on August 12 made a deposit
was sufficient to warrant the jury in finding that the plaintiff
with the belp of Mrs. Beane and Mr. Clairmont was the effective
means of the sale being made. The evidence was not conelusive in
favor of the defendant nor was the verdiet for the plaintiff conclusive-
ly against the weight of the evidence. Wisutskie v. Malouin, 88
N. H. 242, 246. :

Judgment for the plaintiff.

All concurred.

Carroll,
Apr. 6, 1948.$N°- 3712,
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