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Upon October 3, 1938, the plaintiff’s grantor sold the premises east
of the plaintiff’s property to Henry J. and Eva M. Theriault and the
defendant subsequently acquired it from their grantees. The garage
in question was on the common passageway when the purchases
were made by the plaintiff and the defendants of their respective
estates. The date when it was so placed and by whom is not known.

It has often been pointed out that, in this state, the interpretation
of any grant, statutory, contractual or testamentary, consists in the
ascertainment of intention and that the question of intention is one
of fact to be determined upon all the competent evidence available,
Pattee v. Chapter, 86 N. H. 419; Smith v. Furbish, 68 N. H. 123,134,
135; Cram v. Cram, 63 N. H. 31, 83; Burke v. Railroad, 61 N. H. 160,
233; Brown v. Bartlett, 58 N. H. 511, but ‘‘the interpretation of a
deed is a question of law in that it is reviewable [by this court] so
that a finding of fact by the Trial Court as to the intention of the
parties may be disregarded.” Emery v. Dana, 76 N. H. 483; Smart
v. Huckins, 82 N, H. 342, 344.

In the present case, upon an agreed statement of facts, the Trial
Court has interpreted the deed to mean that the plaintiff’s right to
use the common passageway was a right limited by the existence of
this building. With this interpretation of the plaintiff’s deed we are
quite content.

Ezxceptions overruled.

All eoncurred.
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Jomnsron, J. No question is raised concerning the seasonableness
of the motion to quash and no opinion is expressed concerning this
in view of the ruling that the indictment meets the constitutional
requirements. See, State v. Proctor, 91 N. H. 347, 348.

Article 15th of the Bill of Rights of the Constitution of New
Hampshire provides: ‘“No subject shall be held to answer for any
crime, or offense, until the same is fully and plainly, substantially
and formally, described to him;...” The test for determining
whether an indictment conforms to this requirement was set forth in
State v. Rousten, 84 N. H. 140, 143 as follows: “In the light of modern
conditions any complaint or indictment should be considered ade-
quate if it informs the defendant ‘of the nature and cause of the ac-
cusation with sufficient definiteness’ so that he can prepare for trial.”

State v. Gilbert, 89 N. H. 134, 136, held that the charge of the crime
now under consideration; namely, reckless operation of a motor
vehicle resulting in death, should contain allegations of “definite
overt acts.” The present indictment states not merely the con-
clusion of reckless driving in the statutory language but also the
conducet of failure to have and to keep the motor vehicle under proper
control and driving to the west side and then to the east side of said
Warren Street so that certain children on the sidewalk on the east
side of said street were struck and fatally injured. The defendant
knows what issues he has to meet before the jury.

The defendant’s motion relating to the view is understood to mean
that the jurors take turns in sitting in the driver’s seat and the seat
to the right of it where a companion of the defendant was when the
accident occurred. The Court denied this in its discretion. Regard-
less of whether the conduct called for by the motion be designated an
experiment or not, the denial of the motion was discretionary with
the Court. R. L., ¢. 395, s. 21. It cannot be said that in this refusal
the Court acted as no reasonable person would and accordingly this
exception also is overruled. This does not mean that another judge
with a new jury must or must not rule on a similar motion in the
same way.

Exceptions overruled.

All concurred.




