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here no principle of law requires that the introduction of incompetent,
prejudicial and circumstantial matter be attached as a condition to a
party’s offer of direct, competent evidence vital to his case and to the
jury in their search for truth.

It is small wonder that confronted with myriad questions of both
fact and law and under pressure to move with dispatch the significance
of certain matters is not always as clear to the trial court as to an
appellate tribunal which has ample time to study the record. How-
ever, it appears that since the reference to insurance was prejudicial
to the defendant, and served no legitimate purpose of the plaintiff,
there was no basis in law for the Court’s ruling and it must be re-
versed. Menard v. Cashman, supra, and cases cited; Thistle v.
Halstead, ante, 87.

This appears to dispose of all exceptions which are likely to arise
at another trial, and the order is,

New trial.

All concurred.

Hillsborough,

May 4, 1948. %No. 3717,

CaraERINE O’BRIEN 9. MANCHESTER YARN MILLs.



Chretien & Craig (Mr. James A. Manning orally), for the plaintiff.

Devine & Millimet (Mr. Millimet orally), for the defendant.

BrancH, C. J. Section 23 of the Revised Laws, chapter 216,
under which the plaintiff was awarded compensation, entitled “Prr-
MANENT PARTIAL DisaBIniTy”’ provides a schedule of specific pay-
ments for the loss of various parts of the body. Section 27 of the
same statute, entitled “Limrt or CompENSATION’’ provides as follows:

“27. Livrt oF COMPENSATION. In no event shall any compensa-
tion paid under this subdivision exceed the damage suffered, nor
shall any weekly payment in any event, exceed eighteen dollars, or
extend over more than three hundred weeks from the date of the
accident. Such payment shall continue for such period of three
hundred weeks, if total or partial disability continues during such
period. No such payment shall be due or payable for any time prior
to the giving of the notice required by section 16.”

It is argued by the plaintiff that she should have been granted
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compensation in accordance with the provisions of section 27, rather
than section 23. Clearly she was entitled to have her compensation
determined under the section of the statute which would be most
beneficial to her. Bernder v. M<lls, 93 N. H. 299.

The Court’s finding that the plaintiff is 759, disabled but only 25%,
of her disability is due to the accident, cannot be sustained. Here
reference was obviously made to the medical testimony that the
plaintiff was suffering from hypertension and arteriosclerosis, and
that ‘“the percentage of disability that is caused by these diseases,
outside of the hand ... amounted to 759,.” The doctor further
testified as follows, however: ‘But if she didn’t have the accident
and she had all these other things you say are 759, still she would
be able to work in the mill and get her $30 a week, is that right? A.
Yes.” TFurther he testified: “Would you say that, without this
accident, regardless of her condition of high blood pressure, she
would be able to work? A. Yes. Q. And would probably be working?
A, Probably.”

It appears to be the law everywhere that where accidental personal
injury, under a workmen’s compensation act, aggravates a pre-exist-
ing physical condition, the injured employee is nevertheless entitled
to compensation. Am. Dig. System,. Title: Workmen’s Compensa-~
tion, s. 552; Valleé v. Company, 89 N. H. 285.

The accident happened upon May 31, 1946. The hearing took
place March 24, 1947, the Court’s decree being dated April 15, 1947,
eleven months after the accident took place. The plaintiff was alive
and testified at the time of the hearing. It is, therefore, obvious that
at that time she was entitled to some compensation under section 27
of the statute, which if awarded in the maximum amount allowable
for total disability would exceed the award under section 23. It is
therefore evident that the ruling of the court that “due to the state
of the evidence on the question of the plaintiff’s expectancy of life,
the Court rules that compensation must be awarded plaintiff in
accordance with the provisions of R. L., ¢. 216, s. 23,”’ was erroneous
and must be set aside. '

For the reasons indicated above, there must be a

New trial.

All concurred.



