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accordingplayed to certain no place presentrules—has more in the
conception of justicethe of wagerthan has the ofadministration
battle.” The use of depositions, discovery, physical examinations

pre-trial procedure (Superiorand Court 48, Appendix)Rule 93 N. H.
customary examplesare of “rational means” to discover some of the

Theytruth before trial. court,enable partiescounsel and the to have
intelligent graspa more of the litigatedissues to be and the modem

encourage practices.trend is to such
mayWhatever have been formerly, quitethe rule it is clear now

rightthat the of physicala court to order plain­the ofexamination a
in personal injurytiff a action privilegeviolates no constitutional

proceduraland is a passed uponmatter to be in ofthe discretion the
Trial Court. Sibbach v. Wilson & Co., 1; Wig. (3rd312 U. S. Ev.8
ed.) s. 2220 B (Supp., supra, 13).note Since the has in­court the

discretionary powerherent to physicalorder examination,a the
ofabsence a statute is not fatal to the exercise of power.that Such

supported byis the rule great weightthe authority.of 51 A. L. R.
184; A.108 L. R. 142. In support assignmentof its third error,of

plaintiffthe on Am.relies Stack v. Railroad, 177Mass. 155 17and Jur.
51, representsnote 20. This a minority view which is inconsistent with

daypresent practice procedureand and is therefore not followed.
Presiding JudgeThe had full opportunity gauge extent,to to what

any, plaintiff’sif rights would prejudiced bybe his hasorder and
questiondecided that adversely plaintiff.to the appears toThere

be no ofabuse discretion in ruling.this rights mayThe plaintiff’s
fully protectedbe by cross-examination of physicianthe and the

plaintiff’s physician presentcould be at physicalthe examination.

Exceptions overruled.

All concurred.

Rockingham,
No. 3736.1,June 1948.

KayWarren Studio,Vantine Inc. & a. v. & a.Portsmouth
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A.Massachusetts,of Morris Kóbrick and& CohnMintz, Levin
onGlovsky Cooper,of the brief andalso MassachusettsM.William
plaintiffs.orally), for the(Mr. KobrickHall & Grimes

defendants, no brief.Levyfor filedtheSamuel

right to enact reasonable statutes and ordinancesKenison, J. The
licensing peddlers,of hawkers and itinerantregulation andfor the

recognized juris-inand enforced thissolicitors has beenvendors and
188; R. c. s.long period L., L., (XV);of time. R. c. 66 13fordiction a

Early (1927)inHawkers and Walkers America189; Wright,c.L.,R.
publicto the ifpresent some menace unrestrained“Itinerants91.

regulateditinerancy mayin be because of the elements. . . and sales
64, 70,Fuller N. H.wandering.” v. 87 72. How-of andtravel Woolf

licensing undulynot orregulation unfairlymust dis-ever, andthe
formerlyagainst non-residents. Such discrimination wascriminate

privilegesin with the and immunities clauseconsidered to be conflict
(State v. Lancaster(Art. 2)Pt. s. of the Federal constitution 634, I,

ontoday emphasis placedis its violation of267)N. H. but the the
Richmond, U.Nippert v. 327 S. 416.commerce clause.

designedchallenged purposeif not for the of dis-The ordinance
photographer clearlycriminating against the non-resident has that

photographers pay nonecessary effect. Portsmouth license fees
they subject any substantially equiva-nor are tounder this ordinance

charges. The cumulative burden of such an ordinance in variouslent
municipalities throughout applied plaintiffs,the state as to the who

graduatingphotograph succeeding high year year,school classes after
permitted.constitutes a to interstate commerce which is notbarrier

429,Nippert Richmond, supra,v. 430. While interstate commerce
may placed plane equal-it onrequired pay way,be to its must be a of
ity mayIf accomplishwith local trade and commerce. ordinances

object, Compare comprehensivepresentthat the one does not. the
report by Rhyne Municipal Regulation ofa., Peddlers,& Solicitors

Municipalof(1947,& Itinerant Merchants Nat’l Institute Law
Officers) 5—165.

present question rightthe of ofThis case does not the the state to
regulate practice photographythe of since there is no onstatute the
point opinion expressedno Annotations,and is thereon. See 116
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cityof ofA. L. R. The ordinance the Ports-1366;A. L. R. 134 1374.
being indicated, the isinvalid for the reason ordermouth

Judgment plaintiff.for

All concurred.

Merrimack,
No. 3737.1, 1948.)June

Scott S. McIntire

v.

Borofsky NavyArmy andLouis The Store.d/b/a


