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cityof ofA. L. R. The ordinance the Ports-1366;A. L. R. 134 1374.
being indicated, the isinvalid for the reason ordermouth

Judgment plaintiff.for

All concurred.
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M.Attorney-General Tiffany,and GordonD’Amours,Ernest R.
for(Mr. Tiffany orally), plaintiff.theAttorney-GeneralAssistant

(Mr. orally),Grant forThomas L. Marble and Morse & Grant the
defendant.

constitutionalitypresents of the UnfairKenison, J. This case the
agreed204) applied to statement of facts(R. L.,Act c. as theSales

quoted preliminary summary the act makes it a mis-above. In
wholesaler, intent, effect,or ofany retailer or “withdemeanor for

injuring destroying competition,”or to advertise or sellcompetitors
than cost as in the act. The advertise-merchandise at less defined

prima of ament or less than such cost “shall be evidencesale at facie
forchapter.” (S. 2). statutoryof base determin-violation this The
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cost, which-replacementoris invoice costing to the retailer”“cost
freight and cart-discounts to which is addedlower, less tradeisever

doing business,ofmark-up partin the cost“a to coverage charges and
cost, shall sixproof of a lesser bemark-up, in the absence of awhich
(I).1 NumerousS.total cost at the retail outlet.”percent of the

applynot underby (s. 3) so it doesmade the act thatexceptions are
sales, perishabletransactions, clearanceto isolatedconditionsstated

liquidationfinaldamaged merchandise,ormerchandise, imperfect
state or munici-agencies charities,for sales toandsales, sales to relief

orlegal competition salesgoodin faith to meetagencies, salespal
may beprovides that violationsThe act alsocourt order.under

(S. 4).by Superior Court.enjoined the
an unsuccess-history beginsof in 1939whenlegislative the actThe

advisory opinion as to its con-to obtain anattempt was madeful
nextH. 567. At theOpinion Justices,the 90 N.stitutionality. of

1941, 92)c. and was re-(Lawsinto lawwas enactedthe actsession
presentchange in itswithout substantialin Revised Lawstheenacted

form.
ofprohibits2 which the salespecifically that sectionurgedIt is

competitors orinjuringofcost with the “effectbelowmerchandise
undulyisbecause itcompetition” is unconstitutionaldestroying

standards.contrary accepted and socialto economicoppressive and
phraseology is foundCompany, 178 Md. 38. SimilarCo. v.Loughran

Callmann,Iof other states.of Unfair Sales Act thethein several
(a).2 is well(1945) 27,Marks s. ItCompetition & TradeUnfair

may an actLegislaturethat the declarejurisdictionin thissettled
v.Staterequiring that it be done with intent.criminal without

Goonan,196;N. H. State v.329; Ryan,H. v. 70Cornish, N. State66
ofN. H. 181. In case doubt the528; Yosua,v. 91N. H. State89

require (Coutremarshfrequently construed to intentbeenstatute has
bypresent statute its127)H. but it is clear that theMetcalf, 87 N.v.

injuring oror ofrequires either the intent the effectexpress terms
Legislature necessaryit to docompetition. The deemeddestroying

provided cost,of that belowa state mind and salesthan condemnmore
they in-3,in evil whether ares. are an economicexcept providedas

isinjuring competition.of Such a statutethe effector havetended
Geror, 580; Griggs,Minn. Rust v. 172 Tenn.McElhone v. 207valid.

Commission,Trade 324Refining Co.v. FederalCorn Products565. Cf.
Inc., 250 218.v. Tankar Gas. Wis.726;U. S. State

or belowproviding2 that advertisements salesofpartThat section
of violation of the Act is also attacked.aprimacost are evidencefacie
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nocreated, Wigmore seespresumption guiltof isno conclusiveSince
long ased.)4 s. So thereproblem. Wig. (3dEv.constitutional 1356.

factproved and thethe fact tois a rational connection between be
L.277; 162A.Bozek, H.presumed, is valid. v. 81 N.the statute State

“primasincejurisdictionin495, particularlyR. 532. This is so this
by theused, to consideredevidence, as here means evidence befacie

absence of(State 239),H. in thejury” Lapointe, 227,v. 81 N. and
Langley,v.compel guilty.not of Stateother does a verdictevidence

up “cost to theH. that makeN. 136. The constituent elements92
knowledge as are theof the retailerpeculiarlyretailer” are within the

in section 3.bring exceptionshim within to the actfacts which the
inprima thisgivenIn of effect to evidenceview the limited facie

competitionsayjurisdiction, applicationthat its to unfairwe cannot
by decep­destroyed injuredorCompetition mayis unreasonable. be

competition as well aspractices, discrimination,tive trade and unfair
by monopolies. They closely interrelated andcombinations and are

legislative ofbeen branch therecentlywe have informed that the
government establishingin and evenhas a wide latitude effective
duplicating preventingof evils.methods these asserted economic

Company,Federal 68 S. Ct.See Trade Commission v. Morton Salt
822; Federal U. 683.Institute,Trade Commissionv. Cement 333 S.

exceptionsof the the ofpriceOne to is “where the merchandiseact
goodin legal (h).is made meet 3 If thiscompetition.”faith to S.

required the competitor’sretailer to books to ascertainexamine his
validity.competitionwhether the was legal, it would be of doubtful

requiredZasloff, 457,Commonwealthv. 338 All is of thePa. 465. that
retailer, legalhowever, goodis an endeavor “in to meet thefaith”
prices of his competitor. People (2d)25Pay Drug Store,v. Less Cal.
108.

termThe “cost to the “shall meanprovidesretailer” the statute
(IV).bona However,costs.” 1 the ofproper.S. This is restfide

paragraph cost,this in acomputing replacementstates that cost
justifiedcalculation or purchasesbased on sales be“which cannot

existingby market conditions Thewithin this state” is disallowed.
uncertainty in­provisionindefiniteness and of itthis latter renders

Act,valid. State WalgreenDrug Marylandv. Ariz.Co., 57 308. The
formerly part for reason,defective in this was to thisamended remove

upheld. (Md.) (2d)defect and Blum v. 421.Engelman, Since57A
provisionthis invalid is “shall notseparable, the of the actremainder

L.,be affected thereby.” R. c. s.204, 6.
s. 1 (I)While in thecontains meticulous of “cost todetail the items



178

complain guide tothat there is no determineretailer,” the defendants
atpercent of the total costmark-up“a than the of “sixlesser cost”
or(3).1, I the act now stands the doubtthe outlet.” 3. Asretail

placesIfin of the thisambiguity should resolved favor defendant.be
act, is aof the ita to the effectivetemporary obstacle enforcement

judi-by thein statute not one manufactureddefect inherent the and
accounting procedures makes the deter-flexibilityThe of costciary.

offsettoof cost one the defendant is entitledmination a difficult but
of mustagainst its The costits benefits detriments. determination

Ass’n, 107 Colo.(Dikeou Food Distributorsnot be in “bad faith” v.
of "what business38) compliesif it with theand it will suffice standard

v.by State[by at a rule.”generallymen mean arrived reasonablecost]
Wyo. 332,Langley, 53 365.

LegislatureThe1903,In Art. of was revised.83 the Constitution
competi-fairauthority protect andgiven the of the state to “freewas

any other“oragainst monopoliestion in the trades and industries”
statutespurpose of unfair salesunfair means.” Such is the avowed

adapted tocontroversy they arealthough there much whetheris
indications,that in so. are someaccomplish aim or fact do There

by largeEngland,at in used theNew that the statutes areleast
cutting ratheragainst local'pricepreventsellers small sellers tothe

campaign of un-againstthan a concertedprotecting the small seller
P.Y. Great A. &derselling by largerthe States v. N.units. United

vast(1948). TheCo., Supp. 626; 391,Tea F. L. J.67 57 Yale 419
to naturesubjectamount of on this attests its controversialliterature

similarlegal.both half of states haveeconomic and More than the
legislation of statutesand, amendments, majorityof a suchas a result

1126;506;are R. A. L. R.considered A. L. 128constitutional. 118
of such(Md.) supra. expediencyBlum v. and wisdomEngelman, The

legislation by “hereby generaltograntedIs thethe constitution
compete with the(Art. 83) judiciarycourt” it not toand is for the

Legislature points expediency.”in . . .opinion “uponof ofmatters
Moore,State 21. of Unfair Sales16,v. 91 N. H. Since the enactment

byLegislature grantedof to it the Con-powerAct is within the the
desirability not astitution, its iswisdom, effectiveness and economic

judicial question.

discharged.Case

All concurred.


