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upon rights companyWe are not called to what the ofdecide the
may byin city.be case of a cancellation of the contract the

injunction beingof ongrounds soughtNone is sus-the which the
upon us,tainable the record before the order is

dismissed.Bill

Johnston, J., was absent.
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McIntyre (Mr.Upton, UptonF. Thomas J.Richard Robert W. and
Upton orally), plaintiff.Richard F. for the

Lord, (Mr.&Nighswander Nighswander orally), for the defendants.

go theJohnston, plaintiffJ. The was to the case toentitled have
wasjury any employedif there was and that sheevidence that she was

procuring buyer.effective of Mr.the cause Raisbeck as a
plaintiff’s secretary JulyThe or first oftestified that the last of the

August, 1945, listing property for saleshe obtained a of the White Owl
plaintifffrom Mr. theWalker. The stated on the stand that after
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“Walker: ‘Howfollowing conversation with Mrs.listing she had the
anybodysaid, youI interestedsaid, ‘HaveShe ‘Fine.’is business?'

Ipeople.’had a fewsaid,She ‘We haveyour property?’in cabin
said,going everything we can.’ Sheto dosaid, ‘Good. We are

” authorityrespect to of herWith theKeep plugging.’‘Good.
when thethat she told Mrs. Williamshusband, Mrs. testifiedWalker

Mr. was her customer:Septemberon 13 that Raisbecklatter claimed
himyou talk tomatter, and had better“Mr. handled thatWalker has

found that thefrom which it could beon it.” This was evidence
employment of Mrs. Williamsthepersonally authorizeddefendant

employto her.her husbandand also that she authorized
inducing Mr. Raisbeckcause ofwas the effectiveIf Mrs. Williams

contract andOwl, performedshe herpurchase thento the White
im-s. 448. It isRestatement, Agency,her commission.earned

necessary to con-the effortsquantitativeto in unitspossible measure
thanof moreThis is not the case wherethe effective cause.stitute

that theThe factemployed a commission.one broker is and seeks
negotiationson thatagents thepersonally throughor carriesowner

of his commission.deprive the brokerpurchaseto the does notlead
Chase, ante, Nor is thePhilbrick v. 82.Hall, 48;v. N. H.Morrison 78

fullyof customer is madeby the mind thethe fact thatplaintiff barred
byoris calledto which his attentionbuy propertyto the kind ofup

negotiate.to Theinformation andparton his to secureconduct
ascertaining orof whetherpurposeformeaning of effective cause the

as follows:has been statedhis commissionnot a broker has earned
suffi-. when his efforts have beenagent an cause’ . .“An is ‘effective

ofaccomplishmentachieving for theciently important in a result
him, justit is that thepay so thatprincipal promisedhas towhich the

him.”to Restate-compensationpay promisedshould theprincipal
that isdescribes conduct448,s. a. Thisment, Agency, comment

merely trifling.more than
first, it could beplaintiff was theBy August 17,of theher letter

Al-was for sale.White Owlfound, to inform Mr. that theRaisbeck
owner,of cabins or the thethough give the name thethis did notletter

toin “Cabin Trails” servedsimilarity description thatof the with
cabins,ofidentify specifydid the numberproperty. The letterthe

frontage.shoredining hall and theprice, room, the recreationthe the
description given instudied thethat if hadMr. Raisbeck testified he
Owl, he would havethat of the Whitecompared it withthis letter and
AugustHis of 21 indicatedsame. letterpropertyknown the to be the

oninquiry property washis whether thethat he was interested and
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that it with thecould be found to show he had identifiedRoute 3
White Owl.

andpropertyA a customer if he informs him of thebroker secures
sale, purchaserfor is led toof that it is so that as a result thethe fact

forpromises purchaser“P A ifa commission he will find athe seller.
who, inadvertises, byA is TP’s land. and the advertisement seen

Pthereto, goes directly to and transactionresponse consummates the
knowledge. A is to his Restate-without A’s entitled commission.”

Agency, 448, d, also,s. illustration 1. Morrison v.ment, comment See
Hall, supra; Chase,supra. possibility probabil-Philbrick v. The or the
ity buyer purchased property thethat the would have the without

particularof broker is not of law thatefforts the decisive as a matter
theythe broker is not entitled to his commission. At the most are

in determining importanceto consideration that shouldentitled the
be attached to the broker’s efforts.

only sequenceNot is there a of at with theevents least consistent
claim that Mrs. Williams informed and Mr. Raisbeck ofinterested

cabins,inand the White Owl but 'also is of conseiou-there evidence
parton his that of importanceness her efforts were such that she had

undertakinga commission. toearned Her to induce some onewas
forbecome a customer the defendant’s cabins. on theConsciousness

part buyer mightof the that she was or of hisbe the effective cause
willingness buy beingto would be of ofrelevant evidence the fact her

by telephone Sep-so. Mr. Raisbeck did not reach Mrs. onWilliams
1, although2 or intember 3 Laconia on his letter ofthose dates and

August her try31 to indicated that he would so to he askeddo. When
plaintiff’s secretary telephone 12Septemberthe over the on to have

him Owl, accordingMrs. Williams call at the to thesaid,White he
secretary: I“Would be sure to tell her if him at the Whiteshe called

anything Septembernot to mentionOwl cabins about business.” On
13, plaintiff by telephone.Mr. Raisbeck called the theShe testified
following place:took Isaid, Williams,conversation “He ‘Mrs. don’t

any your boughtto more ofwant take time because I the White Owl
directly.’ said, Raisbeck, you figureI ‘Mr. I don’t understand how

Tyou said, bought it, nothing youcan do that.’ He ishave and there
However, goingI changecan do about it. am to a in insur-make the

April youI it over Iance when take next and will see at that time that
” attemptare taken care of.’ This avoidance of toMrs. Williams and

prevent knowledge parton the of Mr. and that she hadMrs. Walker
by juryworked on the sale could be found to to desire onthe be due a

Mr.partthe of Raisbeck to save the Thecommission. de-broker’s
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prop-and for a verdict werefor a nonsuit directedmotionsfendant’s
erly denied.

togetherthat the three actions be triedexception to the orderThe
19,Railroad, 12,v. N. H.of Carbone 89questionno law.presents

and cases cited.
that if Mr. Raisbeek wasrequested an instructionThe defendant

writ, purchaseof to13, the date thewilling Septemberonandnot able
satisfactory owner, plaintiff was notto the theon termspropertythe

brought pre-that the action wasThis claim wasrecover.entitled to
in not ofpleaof a abatement and oneequivalentmaturely. It was the

upon claim isdiscussing evidence which thethein bar. Without
since it was not raisedsay that it was waivedbased, it is sufficient to

204;210 Pa. 1Miller,v.going trial on the merits. Welchtobefore
22.Am. Jur.

jury instructedthat the berequest the defendant askedBy her sixth
writingby to “Cabins andhis contactpurchaserif madethat the

not inpublicationin that and re­to a statementresponseinTrails”
Augustof 17 and became interestedlettersponse plaintiff’sto the

plaintiff’sof saidand not becausereplyof Mr. Walker’sbecause
an instructionfor the defendant. Suchshould beletter, the verdict

specificmore than theand would have beenbeen correctwould have
mightThegiven by the Court. Courtpropositions of lawabstract

it notsubstantially manner,in this but washave instructedwell
charge ofdoing Practically,so. thefromerror to refrainreversible

produceundertaking was to a customerplaintiff’sthe that “theCourt
ambiguous. It was thenot withinwilling buy,”to wasand able

of the defendant’s couldjury. This contentioncomprehension of a
argumentclosingin hisby counselforcibly argued herhave beenwell

ofthe discretion theundoubtedly It was withinjury and was.to the
stated.legal principle to the evidenceapply theTrial Court whether to

Chase, supra,v. 86. There303, 307;H. PhilbrickColby Lee,v. N.83
legal principlesjury correctly applied theno that theis reason to doubt

stated.
402,N. H.Bjork Company,of v. 79on the caseThe defendant relies

action,In which waspoint.on this thatpositionto substantiate her
injured byhe wasplaintiff claimed thatcase,a master theand servant

not ofthat he was warnedjumping pieceof of wood andthe back a
jury that theerroneously submitted to thethis risk. The Court

in issue.way than thatmay in some otherhappenedaccident have
towere entitledTo held that the defendantsoffset this error it was

of thehappened becauseaccidentspecifica that unless theinstruction
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shouldby plaintiff,the a verdictas claimedback of the woodjumping
correspondingpresent noIn the casefor the defendants.be returned

out.charge pointedin the has beenerror
notplaintiffthe could recoverrequest No. 13 thatThe defendant’s

of claim for a commission beforehershe notified the defendantunless
Chase,Philbrick v.Inbinding agreement was erroneous.was madea
is notright to a commissionthat the broker’ssupra, 85, it statedwas

played byknowledge partofof theby the owner’s lackaffected the
by ignorancewayin thesomeprejudicedowner “wasbroker unless the

“Havingof own.”ignorance to no fault herwas due. . . and such
ordinarilyprincipal shouldcommission, thepromised the broker a

bymay have been caused theof customerappearanceknow that the a
inquiries ofshould makeliability paymentfor hebroker, and to avoid

f. The defen-Agency, 448, commentRestatement, s.the broker.”
given in the formright requestthis benot thatdid have thedant

until Novemberbinding agreement madeMoreover, no wasstated.
Septemberon 13.plaintiff’s claimknew of the7 and the defendant
retired, the Courtquestion by jury after it hadreplyIn to a the

computing thein commis-pricethat to be consideredinstructed the
property that was the890,000. disputed that thesion was It was not

contract,if was a soldsubject plaintiff,the thereof the contract with
equip-ofof it consistedmoney.for sum of fact that somethis The

is immaterial.ment as incidental to the real estate

theJudgment on verdict.
All concurred.
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