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daughter Ida; Charles W.of Annie’s deceasedthe two children
daughter Hazel; and threeSaunders, Jr., of deceasedson Annie’s

Rosenblum, guardian litem of the threeto Morton as adshares J.
minor children of Hazel.

discharged.Case

All concurred.

Hillsborough,
No. 3763.3,Nov. 1948.

Hamper Company.AmoskeagCarignan v.Walter
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Philip Biron Osgood Osgood(Mr. OsgoodJ. and & orally),Clinton S.
plaintiff.for the

Wyman, Starr, Booth, Wadleigh Langdell& and J. ReichertEdward
(Mr. orally),Reichert for the defendant.

Johnston, J. The plaintiff uponhisbases claim of fraud the
ofstatement the in enclosinginsurer its of 194519,letter December

the first draft and receipt, attaching compensa-“we are forour draft
you.”tion It argueddue is that draftthe assertion that the was due

plaintiffthe before he made Acthad an election under the falsewas
to plaintiffand intended the thinkingmislead into he had butthat

remedy.the one But compensationthe statement that was due was
partialcorrect. “Where incapacity any gainfultotal or for work at

employment for not less than one week results to fromthe workmen
”the ainjury, weekly payment L., 216,shall . . . c. s. 22.be made R.

obligationnoThere was parton the employerof the instruct theto
plaintiff acceptthat he need not inthe draft tendered that thatand
event remedyanother be Company,would available. Ahearn 89v.
N. H. In48, 51. Davis Company,v. N. 87, 90,82 H. the statement
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going money helpit to us some to“was let haveof the insurer .that
arrangements” held not to be fraudu-they made furtherout until was

acceptanceto set aside of underto be an benefitslent and insufficient
charge of presentedAct. fraudCompensationthe TheWorkmen’s

question jury.theno for
attorneycapacity plaintiff’sof mental theConcerning the issue

anythingor that.”composhe-was non likedo not claim that“Wesaid
.properly withdrawn.The issue was

It,is,not.asserted practiced upon theany influence wasthat undue
ante, 1,v. a cove-Phipps,in of in whichplaintiff, case Webberas the

nant, groundNor success-set could a benot to sue was suchaside.
advanced,fully on introduced.the evidence

acceptinghe did not that inurgedoes that understandplaintiffThe
the,checks,he accord-making a choice remedies and thatwas between

,its otherpointon .-this to theingly answer answerdhe withjury’s
to lawproceedhim with the commonquestion entitlessubmitted

not correct, positionis his is that thereIn eventaction. thisthatthe
question of ac-the answered hea new trial and whetherbeshould

understandingcepted signed .receiptsthe with of whatdrafts andthe
they signified.

by a followsprovided for the is result thatThe election statute
injured . ..from of “In case the workmanthe action the workman.

chapter, by accepting any compensa-ofshall himself this eitheravail
recovery every... from in actiontion he shall be barredhereunder

anycommon on ofor other statute account the sameat law under
K,.L., 216,c. 12.injury.” s.

drafts, signed by plain-thereceipts receiptsfor which wereThe the
resultingoftiff, compensation disability“for onpartin accountread

10, Theinjury by employeefrom said on Dec. 1945.”sustained
ofthey compensation gavefor “namedrafts and thestated were

injured” of A from insurer en-the “date accident.” letter theand
youthat are still unableclosing the first draft stated “We understand

attachingConsequently,ofto work accident. we arebecause that
youcompensationour due on December 17th and we alsodraft for

sign plaintiffand The read allreceipt youattach for to return.”a
uponfound evidence that he understoodpapers.these It must be the

lawyerinitiative, late, awent,them. his own he but too to seeOn
acceptedofconcerning rights the effect he had Hehis and what done.

Co.,v. 74compensation. Company, supra;Davis Lauze Insurancev.
legalcontract,case is of the334,N. H. 338. The latter one but

thepointon the under consideration are same.principles
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However, plaintiff claims hethe that did not understand the effect
ignorancedid of provisionsof what he because his of the of the work-

compensation equitableandmen’s statute that he should have relief
consequences of providesfrom the his actions. noThe statute itself
accepting compensationforrelief because of ismistake. There

nothing statutory provisionto thesimilar for a trial ofnew because
accident, mistake or misfortune or extending prose-that the fortime
cuting againstclaims the of personestate a deceased in ofthe absence
culpable neglect. is no for plaintiffThere relief the inunless it be
equity. mayIt be any knowledgeassumed that lack of parton the

plaintiff concerningtheof the effect of his onconduct his common law
remedy of fact. “It ignorancewas a has been themistake held that of
compensation not aact is mistake of It oflaw. is a mistake fact.”

Schneider, Compensation1 (3dText Workmen’s ed.) 238.
Any by plaintiff,mistake made the course,of not mutual.was

relatingprinciplesThe to or settingcancellation foraside a unilateral
mistake have been stated as follows: general“It is the in thatrule a
contract will not be for mistake,reformed a nor does suchunilateral

mistake,a of itself the However, equit-render transaction voidable.
by wayrelief of may givenable rescission be if tothe mistake relates

contract,a material feature of the if grave consequenceit is of such
that enforcement of the unconscionable,contract as made will be if

notwithstandingit occurred ordinary diligence bythe exercise of the
party making mistake,the and if party putthe other can be in statu
quo. Some courts grantingare inclined to limit the of relief to cases
where the mistake was or brought byinduced inequitableabout the

of, orconduct was known to wrongfully uponand oracted taken
advantage of, by contractingthe other party.” EquityPomeroy,3
Jurisprudence (5th ) 388,ed. 389.

It cannot be said statutory provisionsthat the compensationof
are comparedunconscionable as rightwith the workman’s of action
at common law.

anyNor was of plaintiffmistake the by inequitableinduced con­
duct of the defendant or its insurer. estoppedThe defendant is not

setting up pleafrom its in bar. In Company,v. 84 H.N.Eleftherion
32, throughthe defendant interpreterits negligentwas and misled the
employee, so that it was held acceptance compensationthat the of

not bardid the common law action. In Mills,the case of Ricklev. 93
N. H. 191,which releases,involved pagethis court said at “And195:

itsince could be found that this bymistake was occasioned the mis­
leading ofconduct the company Presidinginsurance the order of the
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thoughsetting affirmed, theJustice aside the releases must be even
”‘intentionally misleading.’companyconduct of the notinsurance was

plaintiff upon concluding paragraphThe of v.relies the Eleftherion
Company, supra, queried mayin it is a workmanwhich whether have

from acceptance compensationrelief an of due to an innocent mistake
chargeable employer. plaintiffnot to under Act this isthe Since the

barred because of conduct that he must be held to have understood
and ofignorancesince there is no relief for as to the effect such con-

plaintiffduct in equity,either under the statute or the cannot avoid
consequences acceptthe of his to claim or com-actions. “Election

pensation, gives injured employeewhen the act for some reason the
right generally precludes employeethe to theemployer law,sue the at

from exercising remedy,common if at the time hethe law had two
thoughvalid ...available inconsistent remedies and even it is

employee ignorant provisionsclaimed the was of the of the act when
accepted nocompensation, providedhe there was fraud or over-

reaching.” (3dSchneider, Compensation ed.)Text 1 Workmen’s 237.
denyingIn in415,Churchill v. 86 N. H. the court a mo-Company,

substituting petitiontion forbyto amend an action on the case a
say allegationcompensation, plaintiffdid that there was no that the

understandingly. (pagedid not act 416)But elsewhere it was more
specific concerning by understanding:of “Awhat was meant lack

election, however, pre-supposes understandinglyvalid action taken
by legally competentwithout . .fraud'. one to act.” “Neither is the

which, known,circumstance the did not know all the facts ifthat actor
might prevented ground equitablefortransaction,have the a relief.”
Id., 418.

Nothing appears plaintiffin the indicates that the hasrecord that
disqualified claiming compensation.forhimself

theJudgment for defendant.
All concurred.

Strafford,
No. 3764.3,Nov. 1948.

EugeneCharles E. & a.Palmer v. Coulombe


