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assumption proper. Coughlin Company,of of risk was v.tiff was free
Company, 251; SevignyH. N. H. v.57; Company,N. Nason v. 9294

H.81 N. 311.
plaintiff guilty contributoryNor can the claim that the was of

negligence promisedas a matter of law be sustained. He had been
chargein himhelp by the foreman who hired and other menextra for

job. urged “keep plugging” importantHe had been to as time wasthe
and he had been ordered to cut close to the snow bank to conserve ice

already byas much of the harvest had been lost two trucks breaking
through causingthe ice and cracks. The record discloses that he was

healthy juryman compelleda normal and the were not to himfind
guilty contributory negligence drivingof in the machine into edgethe

obeying ice, endeavoringof snow in to nor inthe orders save to turn
prevent stoppagemachine to a of the work. v. Company,the Nason

supra, 254, and authorities cited. Whether the defendant could
reasonably expected just mightto how happenbe foresee the accident

Company, supra, 253,immaterial. v. and casesis Nason cited.
reasonablyappears plaintiffIt thus findable that the uponrelied

remedypromise injuredthe defendant’s to a defect and was because
perform. conclusivelylatter’s to was not guiltyof the failure He of

contributory negligence assumption jury havingor of risk and the
in on Coughlindecided his favor both issues he is entitled to recover.

supra; supra;Company, Company, Sevigny Company,v. Nason v. v.
supra.

remaining exceptionsThe to the admission and ofexclusion evi-
grant requeststo todence and the Court’s failure certain have not

argued'nor and are therefore deemed However,been briefed waived.
carefully groundsall have been examined and seem to furnish no for

reversal.
verdict_Judgment on the

All concurred.

Carroll,
No. 3774.7,Dec. 1948.

State v. 4.7 Acres of a.Land &



292



293

D’Amours,R. AttorneyErnest General and Gordon Tiffany,M.
Attorney (Mr.Assistant TiffanyGeneral fororally), the State.

Nighswander & Lord Hughand Mr. H. (Mr. orally),Bownes Bownes
for the defendants Haller and Goodhue.

Duncan, J. The defendants’ upon groundmotion to dismiss the
of unconstitutionalitythe of the assignsstatutes asinvolved reasons

provisionthat no is for hearingmade presentationand ofthe evi-
upon questiondence the of “feasibility” of proposed taking,the and

generalin the case of statute, uponthe question publicthe of neces-
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provides forspecial as the ofsity; and that the act amended transfer
Moultonborough taking. As motion isto town of after thetitle the

taking for public pur-no that is not ainterpreted, claim is madé the
282, 297),U. or nopose (Cf. States,v. United 147 S. thatShoemaker

compensation.adequate provision paymentis for the of Cf.made
86 N. H. 512.Howard,GoodrichFalls v.Co.

Constitution that while deter­It is well settled under the Federal
one,judicialis a that ofquestion public purposeof of themination the

wholly legislative.taking is Thenecessity expediencyand of the
applicablelong under our ownprinciple has since been heldsame

47, 64;17Greely,v. N. H. PetitionConcordRailroadConstitution. of
Co., Weaver,H. In Bragg35 N. 134. v.Washingtonthe Mount Road

57, 58, upon legislative questions “hearingaU. that251 it was heldS.
process in the of... is not essential to due sense the Fourteenth

668, 678;also, Providence,v. U.262 S.Amendment.” See Joslin
700; v.CityU. Oakland UnitedRindge Angeles,Co. v. Los 262 S. of

959, den., Although professingStates, (2d)F. cert. 316 U. S. 679.124
Bragginprinciplesof enunciated the andrecognize the force theto

requirescases, process“due of lawRindge assert thatthe defendants
hearingof and before the State seizesbe some sort noticethat there

” authorityprivate propertyto of an individual. Astitle theand takes
Railway Berlin,they Grand Trunk v. 68positionfor this have cited

H.Manchester, cases,N. As theseHodgeH. v. 79 437. toN. 168and
H.by Morey,and Council v. 78 N.court in Governorwhat was said the

isus,similar to those before here125, 129, involving proceedings
highwayof intouching rightthe landownerspertinent: “Decisions

merelycases construeappeals application. . . no here. Thosehave
laying highways.provisions governingof outpeculiarthe the statute

general application.”no... It has
472, complaintU. was made ofGeorgia Chattanooga,In v. 264 S.

passage ofhearing before the an ordinanceopportunitylack of for
taking legislativeestablishing It there said: “The is aa street. was

inopportunityan to be heard advancejudicial function,and andnot a
246given.” accord, Akron,Sears v. U. S.Id.,need Seenot be 483.

Hamp­a different under the New242, 251. no reason for ruleThere is
Greely, supra; PetitionRailroad v.shire ConcordConstitution. of

Co., also, Railroad,see State v.Washington supra;the RoadMount
425,77 N. H. 427.

pending pro-theargument ignores the fact thatFurthermore the
specialauthority by act to ac-by conferredceedings were instituted

1939, supra.Long Lawsquire northerly Island.”“the end of said
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expect bethey might it toto owners of thatThis was notice the land
no indica-of There isby action the Governor and Council.affected

foropportunitybeen denied antion that the defendants would have
“question it determinedhearing feasibility,”on the of so far as wasa

sug-action, it is notby respect legislativeaction. With toexecutive
customary legislation was omittedgested pendingthat the notice of

pointsforspecial passed.the act was As the brief the Statewhen
torequire would beout, specialto notice to interested individuals

“deny principle representative government.”of No founda-the basic
inright is to found thetion for the defendants’ claim of a to notice be

Constitution.
urge legislation delegates power ofdefendants further that theThe

pro-into the Governor and violation of theeminent domain Council
partof 12th of Bill of that “no of a man’sRightsvision Article the

consent,him orproperty shall be taken from . . . without his own
openrepresentative body people.”of of If this issue isthat the the
mayexception it,to the denial of not itupon a motion which did raise

clearlyshortly Legislatureanswered. The ofbe consent the was
special Furthermore,in the act. lawembodied under what is settled

constitutionallyjurisdiction, powers mayin this of eminent domain
generaldelegated by Lebanon, 19, 25, 26;act. Backus v. 11 N. H.be

Cummings, 612-614;Ash N. H. Falls v.591, Mfg.v. 50 Great Co.
N. H. 444.Fernald, 47

by requiredamendment which land is to beacquiredThe the
takingto the (Laws 1941, 72, 1)transferred town after c. s. does not

operate proceedings. publicto invalidate the ofThe character the
park preserved. “specialis toto be It will afford no more benefit”

Moultonboroughinhabitants of than it ifwould title should remain
in “It hasthe State. never been deemed essential that the entire
community anyor orpart directly enjoyconsiderable of it should
participate improvement enterprise,in an or in aorder to constitute
public use, inmeaningwithin the true of as used thethese words

Talbot v. ofHudson, Gray 417, grantConstitution.” 16 425. A the
public bounty “always subjectis to the condition or trust that the
corporation obligation pur-shall anassume to the state to fulfil the

grant.”pose Uponof the State v. H.Railroad, 327, 337,75 N. 338.
transfer, public agent exercising powersthe town will be “in fact a
for public advantage” (McMillan Noyes, 263)the H. 258,v. 75 N.

for corporate capacity (Higginsonrather than its own benefit in its
Boston,v. Treasurer &c. 212 583).Mass.of

of proof properly rejected prematurelyThe defendants’ offer was as
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It had no relation to the ofmade. issue title. The evidence was
bycalculated neither to establish title prescription, nor abandonment

ofby the owner record. Howard v. Britton, 484;N. H.67 Eng­New
Company v. N. H.Wood,land Box 81 124. contraryOn the it tended

permissive byto show use the defendants. exceptionNo to the find­
ings incorporated presentedin the of is bydecree title the defendants'

rightsbill, fully protected bytheir areand privilegethe reserved to
offer at or in of hearingrenew their advance the upon damages.

support dismiss,In of the final motion to it descrip-is said that the
condemned,of land to be astion the contained in the act,1939 is too

vague permitindefinite to itsand identification with certainty; and
and exceeded authority bythat the Governor Council the conferred,

bytaking more land than was intended Legislature. takingthe The
northerlyof Longwas “the end of Island,authorized said to include

point.”the land wasthe whole of The to “for purposebe taken the
providing public park bathinga forof and afacilities recreational

requirement preciseare aware of no for description.area.” We more
certainty results from surveyIdentification with the caused to be filed

generalwith R. L., 27, Authorityin accordance the statute. c. s. 24.
taking in designatedto the extent of the mightdetermine the area

delegated. Railroadproperly Greely, supra;be Concord v. Petition of
Washington Co., supra. appearsthe Mount Road No basis for the

•authoritythat this was exceeded.claim The land taken includes
point.” anyof if may“the whole the Little south ofland what

reasonably regarded constitutingbe point”as “the is inincluded what
high southeasterlyFrom water the highis taken. at bound to water

southwesterly approximatelybound is fiftyat the four hundred feet.
only “tip”inThe tract is fact the end of the island. Whether the

quantity appropriate probableis to the legislativetaken use is a
expediencyquestion of with which the arecourts not concerned.

Providence,Joslin v. 262 U. S. 668.
Legislative specification the ofof names the owners of the land to

required. designatednot The procedure,be taken was under the
general statute, provided owners,for notice to the and for the deter-

titles,respective compensationmination of their as well as for land
The contention that some of stepstaken. these should have been

by Legislature special legislationtaken the before enactment of the
cannot be sustained.

Exceptions overruled.

JJ.,Kenison,Johnston and did not sit: the .others concurred.


