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(Mr.K. Upton Upton Uptonand Robert W. K.Frederic Frederic
orally), plaintiff.thefor

City (ElwinS. Lord, PageGordon Solicitor L. on brief),the Mr.
orally, forLord the defendant.

Branch, plaintiff’sC. J. The property “generalis inlocated a
district,” regardin which providesresidence to fol-the ordinance as

general“In a building premiseslows: residence district no or shall be
erected, or for any purpose except permittedaltered used 1, Any use

singlein district; 2, dwellinga residence two-family pairDetached or
one-family dwellings.”of semi-detached

(c)10 ofSection the ordinance following exceptions:contains the
“Nothing prevent anyherein dwelling generalshall in a residence or
agricultural existing priordistrict to 33, 1930, from beingDecember

providealtered beingto for and forused than two,more but not more
families, providedthan four enlargedit not inis andvolume meets

requirementsthe as to and unbuilt-upon yard spacevolume listed
followingin (Tablethe omitted).table.”

byNo is plaintiffclaim made the that excep-he comes within the
tion of section 10 (c). He seeks, rather, a fromvariance the terms of
the ordinance section 62, paragraph zoningunder ofIII the statute
(R. L., 51, III)c. s. by given62 which the of adjustmentboard is
power upon“to inappeal specificauthorize such fromcases variance
the ofterms the ordinance as will not contrary publicbe in-to the
terest, where, 'Owing specialto conditions, literal ofa enforcement the
provisions of the ordinance will result in unnecessary hardship, and

spiritso that the of the ordinance shall be observed and substantial
justice done.”

argued byIt is défendant,the however, (c)that section 10 of the
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onlyadjustmentof of not inpowerthe the boardordinance limits
in grantingbut variances asgranting exception specified therein,the

interpretation, it,follows: “Its as we seeargumentwell. The is as
general spirit,adjustment told, first,of are theis that the board

gofinally you may‘Thus andgiven leeway,then and told farsome
” inthe wouldinterpretation,no Given this ordinance befarther.’

putsquotedof above which noprovisionswith the the statuteconflict
power grantof the board to variances. The statuteuponlimit the

power generalto terms ofpurposeno to confine this “theindicates
byexcluding special exceptions,” arguedas the defen-the ordinance

a obtain as ashort, argumentIn the that land owner cannotdant.
granted exceptionor than that as angreaterthe reliefvariance same

rejected.properin a iscase
grounduponto that theplaintiff bases his claim relief theThe

himof of the will cause un-the terms ordinanceliteral enforcement
petitionhardship, granting of his will notnecessary whereas the

contrary publicbe to the interest.
earnestly urged bywhat meantto define is unneces-We have been

hardship in and of it-sary hardship. It is that financialwell settled
Devaney Zoning Appeals,v. Boardself not a variance.does warrant of

Properties543; Appeals,v. Board 319 Mass.537,132 RealConn. of
mayspirit ofpublic and the the ordinance be180. The interest

requisite maycontrolling importance. hardship befactors of The
use, particulartoupon appliedif when asaid to result a restriction

undulyarbitrary, confiscatory, oppressiveor be-property, becomes
distinguishing prop-it frompropertyof othercause of conditions the

“unnecessary”hardship issimilarly restricted. Whether theerties
Fortuna v.may question. In the recent case ofbe a more difficult

anythatAdjustment, ante, 211, it was outZoning pointedBoard of
a of withhardship by as result the interferencesuffered the defendant

advantage,publiccommensurateright property,its to its withoutuse
therefore, that “un-unnecessary hardship. may,is an be statedIt

requiredconnection, means, give“not tonecessary” inas used this
case, nopresent pri-In thepurposefull to the ordinance.”effect of

plaintiffof are claimed to be endan-rightsvate other than those the
plaintiff’s closegered by fact,In three of theproposedthe variance.

they notneighbors that did feeland testifiedappeared as witnesses
plaintiff’s propertythat to the wouldapartmentsofthe addition two

depreciate but, contrary,on the wouldestate,the value of their real
neighborhood. onlyin Thethepropertytend to the valuesincrease

endangered rightthepublic to be isright by the defendantasserted
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generalrestricted character of a residence district main-to have the
As to this the Trial Court has found that “the non-conform-tained.

ing neighborhoodof theuse will not alter the essential character and
justicespirit of the ordinance will be observed and substantialthe

allowing finding onlyIfby the variance.” this meant thatdone the
bylarge remodellingof a will not alteredessential character district be

although obviously correct,house, finding,the would be withoutone
lightsignificance. evidence, however,in the of theWhen considered

findinginparticularly when read connection with another ofand the
“although plaintiff’s prop-to the effect that the area where theCourt

designated ‘general district,erty pre-is located is a residence’ it is
dwellingsby multiple family apartment houses,”and itdominated is

something singleit thatplain that means more than house cannota
large indicates,of rather,the character a district. It thatdetermine

proposedcharacter of the district is of such nature that thethe a
plaintiff’s entirelyofalteration the house will be consistent with the

already existing publicin soconditions the district that the interest
in restricted of will be thereby.the character the district not affected

finding fully by testimonysupported plaintiffThis is the of the and
“predominated” quoted findinghis witnesses. inThe word the last

of isthe Court understood to mean “characterized.” Since neither
private endangerednorpublic by proposedinterests will be the vari-

ance, finding plaintiff’s petition imposesthe that a of upondenial the
him unnecessary hardship,an is correct.

may argued zoningIt well be that the of aadministration ordinance
byis a local matter adjust­and can better be done the local board of

by Superior However,ment than the ofCourt the State. whether an
appeal questionson of permittedfact as well as law should be from

policy Legislature.the former to the is a of forlatter matter the
EdgewoodCivic Blaisdell, ante,Club v. 244.

overruled„Exceptions

Duncan, J., dissented: the others concurred.

Duncan, J., dissenting: importance publicThe of the interest that
zoning ordinances shall be enforced without unnecessary impairment
outweighs anythe hardshipseriousness of to the individual disclosed
by the evidence in this Itcase. thatfollows the action of the Trial

in grantingCourt a variance should not be sustained. The case is
perhaps distinguished by bearingthe evidence directly upon the
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particular provisionpublic interest involved in the of which a variance
sought; even such ofis but without evidence the nature the interest

fairly appears pertinent provisionfrom Ifthe itself. that interest has
significancehere, byconsideration itsreceived has become obscured

rulingsupon findings or of the which arereliance Trial Court not
by the record.warranted

public zoningis toAny opposedvariance the interest which is de-
promote, disruptionit be said to ofto unless can cause no thesigned

specificto be thanplan, general application,of rather and togeneral
by which injustified circumstances would otherwise result un-be

private rights, required accomplishinvasion of not to thereasonable
purpose bylegitimate plainof the ordinance. This is made the

L.,R. c. s. III.51, 62statute.
of was notThe device the variance intended to afford relief from

zoning requirements whenever deemed to theburdensome individual.
integritypreserve public act,was to the of the notpurposeIts to

consequencesfrom intended of the act.the individualprotect Rea-
rightsprivate legitimate publicof is therestriction wheresonable

Rogers,is served. Sundeen v. 83 N. H. 253. The office ofinterest the
permit legitimateto of anis modification otherwise restric-variance

exceptional where, conditions,in the due to ittion case unusual be-
mayintended,more burdensome than was and becomes modified

impairment public purpose.of thewithout
controlling dispensationPrinciples the of variances have been well

neighboring jurisdictions.in the of “Inexpressed anydecisions
questionof whether exist situations of .the there . .determination
justifying zoningofunnecessary hardship the relaxation regulations,

necessarily balancing of theis a considerations involved inthere the
public affectingand those the individual.” Tor­general interests ello

Zoning Haven, 307,Appeals New 127 Conn. 311.v. Board “Theof of
onlysparingly exercised,of variation’ and inis to be rare in­‘power

Properties...” Realexceptionaland under circumstancesstances
designedAppeals, 180,Mass. 184. It is for useBoard 319 wherev. of

particular greatlyzoning propertyof to a or“application decreases
any permitteddestroys for and .its value use .. bears sopractically

zoning that, property,ofpurposesto the as to thatlittle relation the
confiscatory arbitrary.” Devaneyis in or v.regulation effect Board

537, comprehensiveZoning Appeals, Conn. 543. See also the132of
in 168 A. L. R. 13.annotation

majority opinion recognizes, thatIt is well settled as the financial
hardship Devaneyof itself not warrant a variance. v.does Board of
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supra.Properties Appeals,BoardReal v.supra;Zoning Appeals, of
noaffects one more than an-upon use, whichrestrictionReasonable

hardship.” Rogers,supra,Sundeen v.“unnecessary Seenotother, is
zoning restriction shallof that reasonableIt is the essence257, 258.

good.publicfor theimposedbe
whynodiscloses sufficient reasonpresentin the caseevidenceThe

thecompliancefrom with ordinance.be excusedplaintiff shouldthe
permittedis for uses topropertyhis usableis no evidence thatThere

comparable properties within the district.advantage otherthanless
large supportsufficiently to thedwelling yardand are notHis house

causing overcrowdingmake, the ofto withoutuses which he desires
designed tothe ordinance isfire hazard whichand increasedland

112,H. 115.51, 51; Company,s. v. 89 N.L.,R. c. Sullivanprevent.
buildinglays of content(c)of down standards10 the ordinanceSection

plaintiff’s propertypresent of thespace which even the useyardand
standards not shown to be unreasonable.not meet. The aredoes

only grantedwas apresent use is lawful because heplaintiff’sThe
mayrequested not ofin The further variance nowvariance 1944.

neighborhood;immediately of theitself affect the essential character
injury public interest, be-zoning,an to and hence to thebut it does

of zone is violated without thecause the restricted character the
variance, otherrequisite justification. plaintiffIf the is entitled to a

comparably privileges.similarpersons situated will be entitled to
supra, growthis towardRogers,v. 261. What resultsSundeen —not

appropriateto the most use of the zone—■what has been determined be
oppositebut in the direction.

upon largein tohardshipThe financial here relied is due measure
high operationrent control and costs of and maintenance. These

zoning. plaintiff’s allegedhardlycauses are to be attributed to The
premisesofby assignment portionloss is demonstrated to the the

occupied by arbitrary figure, unsupported byhim, of an rental income
reasonableness, unreasonablyof small in contrast withevidence and

comparable space actuallyincome received from rented.
hardship plaintiff complains, financial,of other thanThe which the

purelyis the of the ordinance. The desired use willcalculated result
designedproduce precisely the conditions the ordinance was towhich

Deprivation “unnecessary” hardshipprevent. of the use is thus not
resulting from or some otherpeculiar property,characteristics of the

necessary hardship“special (R. s.L., 51, III),condition” c. 62 but
by regulatory body.arising veryout of conditions envisioned thethe

findingfor auponThe matters relied furnish no sufficient basis that
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produce “unnecessary hardship”of the ordinance willenforcement
phrase“specialto conditions” as that is understood.attributable

publicmajority opinionof that theconclusion the interest isThe
justification upon finding ofendangered, for the the courtreliesnot

predominated by multiple family dwellings.the district isthatbelow
immaterial;andfinding is both unwarranted unwarranted be-The

purportnot to disclose the character ofdid thecause the evidence
whole, only surroundingofa but that a few blocks thedistrict as

premises; immaterial because it furnishes no basis for aplaintiff’s
family dwellings permitted by (c)Multiple are 10 assectionvariance.

plaintiff already dwelling.non-conforming uses, and the has such a
multiple family dwellings offorbidden are over four fami-What are

dwellings predominate,no that such and noThere is evidencelies.
dwellingsof offinding was made. Isolated instances more thansuch

presumablyto in are non-con-families referred evidence eitherfour
adopted,forming existing per-before the ordinance was or sinceuses

present plaintiff’snot in themitted, special circumstances case.under
Nothey “predominate.” appearsnot other evidenceanyIn event do

premiseto the conclusion that a variance will not be con-upon which
trary public interest, or that it will be consistent withto the the
“spirit of the ordinance.”

indicatinghand, there is substantial evidence that theOn the other
contrary public purpose ofwill be to the interest. The thevariance

by(s. 10c) carefully explained citythe director ofamendment was the
largeofpermitIt was to utilization old-fashionedplanning board.

standpointfrom the ofsingle dwellings, within what were considered
zoning appropriate limits. The amendment relates toeffective to be

“buildings,”“dwellings” than because it was considered thatrather
outbuildingsof would inpermitto conversion barns and result too

permittedofgreat population.concentration of The number units
dwelling ofproportioned to the size of the and the size surround-was

ing yard granted properlycannotspace. The variance now be said to
spirit plaintiff’sof as thus disclosed. Theobserve the the ordinance

largeproperty sufficiently propor-is not to afford for six families the
average yard space per familyoftion cubic content and which the

judgment of who enacted the ordinanceconsidered those determined
necessary family dwelling.forto be a four

justice” public.result of is not “substantial to theThe the variance
imposed byL., 51, supra.R. c. Removal of the limitation the ordi-

justification prescribed by statute, itsnance without the nullifies
legislation,regard to their reasonableness. This isprovisions without
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Cray,rather than ofadministration the statute. See Stonev. 89 N. H.
injustice483. If like are not others,variances to be extended to is

done as between individuals. the actionSince of Trial Courtthe
by statute,exceeded the conferreddiscretion the action boardofj'the

adjustment denyingof the variance should be sustained.

Hillsborough,
No. 3767.5,Jan. 1949.

Mooney Company.McQueeney,Alice E. Ex’x v. A. A. Furniture

Sheehan, Phinney (Mr. Phinney& Bass plaintiff.fororally), the

Warren, Wilson, Wiggin (Mr.& Wiggin orally),Sundeen for the
defendant.

Per Curiam. The Trial Judge that thefound deceased suffered a
ruptured upon Mayblood vessel 11. There is no toevidence sustain

finding, impossiblethis isand it to findingsdetermine how far other
of the byTrial Court were thisinfluenced conclusion. Accordingly
there must be a

New trial.


