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(Mr. orally),Robert Shaw forSleeperH. and Shaw theWilliam
plaintiff.

(Mr. orally),Everett P. Holland forand HollandJohn W. Perkins
the defendants.

findingBlandin, to sustain the thatThere was evidence Court’sJ.
comply provisionsto ofneglected and refused with thethe defendants

onin to set decreecovenant motion effect aside the thethe and the
weightcontrary law, evidence,to the and thegrounds that theit was

correctly plaintiffThe testified that theof the was denied.evidence
stay with on occasion she wasto her when sickdefendants refused

theyalthough by and that thereafter abused her andrequested her
appears whyNo the Courtgenerally miserable. reasonmade her life

instory preference to the Therecould not defendants’.believe her
sources,of evidence from other andwas to an extent hercorroboration

require testimonya ofelementaryis too citation that conflictit to
such this the Court to resolve.as was for

inthat the decree results a forfeitureThe also claimdefendants
jurisdiction to The answerequity not take enforce. towhich should

oppressive manner,oract in harsh andequitythis is that not awill
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However,to enforce a forfeiture often comes to that. in this instance
reasonable,the Court has found the conditions of the thatcovenant

upthe defendants to live to theyfailed them and that have in addi­
plaintiff.tion appear highly inequitableabused the It would to

profitallow wrongful expensethe defendants to from their acts at the
agedof this principle equityand infirm woman. know of no ofWe

prevailing jurisdictionin permitnow this which would such a result.
equity grantThe law here is that will against, by parityrelief and a

reasoningof refuse to enforce a byforfeiture “occasioned the exercise
legal right purposesof a for injusticeof or oppression.” Parks v.

Company, 454,94 N. H. plaintiff right455. The seeks to enforce no
here, legal equitable, purposesor for injustice oppression.of or Rather

asksshe that the defendants permittedshall not be to exercise their
legal rights uponbased own wrong doing expense.their at her The

appliedrule to be in this case should one of reasonbe and fairness and
rightwhere the ofbalance plaintiffas here is in favor of thethe and

partiesintent of the plain equity rights.should enforce her See
Appleton v. Company, also,Insurance 541,59 N. H. Car­545. See
pender Brunswick,v. New Eq.135N. 397,J. where the court dismissed
a bill to enforce a forfeiture as prematurely brought, since the defen­

givendant had not been a in perform,reasonable time which to but
clearmade it that a forfeiture would be appearedenforced whenever it

equitable also,to do so. S.,See C. Eq., 57, p.30 J. s. motion399. The
groundto ondismiss the equitythat will not enforce a forfeiture was

properly denied.
The defendants’ plaintiff’scontention that the case fails because

requestshe did not the to staydefendants with her and make com­a
her,fortable home for refusingand that the inCourt erred defendants’

request to effect,find to this cannot be sustained. record showsThe
that on one occasion the defendants did plaintiff’srefuse at the re­
quest to justtake care of her and break-up theybefore the final had
so justifiedtreated her that she was in requestingnot tothem come
and “helpnurse her and pleasantmake a theyfor herhome” since
obviously had no doingintention of so. In this situation the defen­
dants complaincannot plaintiffthat the has failed to fulfil a condi­
tion when their misconduct has practicalrendered it futile as a matter
for toher do so. v. Company,Schwartz 177, 179;82 N. H. Dziatlik v.
Holy Trinity Church,&c. H.86 N. 234, 236; Barker,Barker v. N. H.16
333, 337; S., Estoppel, p.31 C. J. s. 108, 343; Covenants,21 S.,C. J.

87, 94;ss. S.,17 Contracts,C. J. s. 468.
The nothingdefendants take by exceptiontheir theto Court’s
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finding thatrequest for a of fact to the effectgranting plaintiff’sthe
during spring,in all summerlived Delaware the latethe defendants

plaintiff inearly yearof while the was alone Exeter.and fall the 1944
finding ambiguous completelynotappears the is somewhat andIt

Presiding fully acquainted withHowever, the Justice wasaccurate.
agreedby findingshis own which sub-situation as evidencedthe

stantially testimony. It is not believed that thewith the defendant’s
by any inaccuracyharmed here.latter were

sustaining findingdifficulty in Court’s that a re­have no theWe
property plaintiff.in ofsulting in the Florida favor thetrust arose

testimony plaintiff’s buyingforThe record contains that the reason
purelynames at first was forpropertythe in the defendants’ the

advantageplaintiff’s benefit, peopleso that local would not takeown
alreadyby raising taxes, otherwise,or because she ownedof her her

plaintiff paid running expenses,property on that street. The all the
general completein dominion overcollected the rents and exercised

April,in found thatplacethe before she left Florida 1946. The Court
parties property plaintiff’sthe was the and the ele­the understood

intent, necessary giftto valid interments of control and both effect a
lacking. Tobin, 209,Dover &c. Bank v. N. H. andvivosare See 86

bycited; Foster, ante,Packard v. 47. A letter written theauthorities
July, (defendant’s B)plaintiff gas companyto in 1946 exhibitthe

upon Wigginwhich to show that Mrs. releasedthe defendant relied
resulting any, controlling.ifrights trust,her in a is not This was
quarrel plaintiff Aprilthe in ofwritten after the when had left Florida

propertytaken over the and in fact sold it.1946and the Peacocks had
plaintiff might naturally payUnder these circumstances the refuse to

gas did,on company,the bill the house and write the as she that Mrs.
over,” especially pro­“took when the thePeacock defendants held

relinquishment rights necessarilyof ofceeds the sale. No her is to be
from this the Court on allinferred action and the facts was warranted

concluding resulting Laheyin that a trust was established. v. Bro­
404,derick, 180, cited; Restatement, Trusts,72 N. H. cases ss.and

also, Pearson, 19; FoleyN. H. 18, Foley,443. See French v. 94 v. 90
H. H.281, 282; Crowley Crowley, 241,N. v. 72 N. 243.

Having resultingfound trust the Court made-a decree that thethe
plaintiff $5,750to sum ofwas entitled recover the from the defendants.

byamount, representing selling priceThis the net of land realizedthe
defendants, although objected by plain-proper.the to them was The

given paid$550tiff ahad them a lot worth and had Mrs. Peacock
paid expensesin on tohundred dollars cash. She had their occasion
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Exeter, Hampshire. Theyand from Florida to New occupiedhad her
for free, stayedhouse in Florida a time rent and had with forher

ofperiods substantially livingwhile she took care all the expenses.
sayNo one can that under all the circumstances the Court did not

fairly equities of againstbalance the these anybenefits the value of
plaintiff by defendants, justservices rendered the the and reach a

Copeland Reynolds,result. v. H. 110, 113;See 86 N. Newton Tolles,v.
136, powers66 N. H. 139. Under the ofbroad the Court to grant

may just”“such befurther relief as in with plaintiff’saccordance the
petition, decree to placed parties nearlythis seems have the as as
possible quo unobjectionable.status isin S.,and 17 J. Contracts,C.
s. 438.

exception to of copyThe defendants’ the exclusion a certified of the
ofWiggin, plaintiff,will of Dr. the is Theyhusband not well founded.

imposedits legal obligation uponadmit that terms no plaintiffthe
any Theyto propertywith reference involved suggest,here. how-

ever, competency Wigginits because there is Dr.evidence that deeded
his half in propertyundivided interest certain other which he and the
plaintiff common,in to her, propertyowned which under his will

subject trust,would have been to a on representationher that this
property gowould to the when throughdefendants she was with it.
As mightthis evidence is remote and well necessitate the introduction
of collateral issues it was within the discretion of the Trial Judge to

Hunt H.Company, 421,exclude it. v. 94 N. and cases cited. This
appears dispose of exceptions arguedto all oreither briefed noand

appearingothers on sustainable,the record isthe order

Decreeaffirmed.
All concurred.
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