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and from Florida to Exeter, New Hampshire. They had occupied her
house in Florida for a time rent free, and had stayed with her for
periods while she took care of substantially all the living expenses.
No one can say that under all the circumstances the Court did not
fairly balance the equities of these benefits against the value of any
services rendered the plaintiff by the defendants, and reach a just
result. See Copeland v. Reynolds, 86 N. H. 110, 118; Newton v. Tolles,
66 N. H. 136, 139. Under the broad powers of the Court to grant
“such further relief as may be just’” in accordance with the plaintiff’s
petition, this decree seems to have placed the parties as nearly as
possible in status guo and is unobjectionable. 17 C. J. 8., Contracts,
s. 438.

The defendants’ exception to the exclusion of a certified copy of the
will of Dr. Wiggin, hushand of the plaintiff, is not well founded. They
admit that its terms imposed no legal obligation upon the plaintiff
with reference to any property involved here. They suggest, how-
ever, its competency because there is evidence that Dr. Wiggin deeded
his undivided half interest in certain other property which he and the
plaintiff owned in coramon, to her, which property under his will
would have been subject to a trust, on her representation that this
property would go to the defendants when she was through with it.
As this evidence is remote and might well necessitate the introduction
of collateral issues it was within the discretion of the Trial Judge to
exclude it. Hunt v. Company, 94 N. H. 421, and cases cited. This
appears to dispose of all exceptions either briefed or argued and no
others on the record appearing sustainable, the order is

Decree affirmed.
All concurred.

Hillsborough, )
Jan. 5, 1949 gNo. 3788.

ALBERT CARIGNAN v. WINTHROP SPINNING COMPANY.







T 335

Albert J. Lemieuz (by brief), for the plaintiff.

Alvin A. Lucier and Normand R. Pelletier (by brief), for the
defendant.

Branoiy, J. The defendant admits in its brief that the plaintiff
is entitled to $20 weekly compensation from June 19, 1946 to October
7, 1946, as a result of the injury suffered June 18 of the same year.
It contends, however, that the plaintiff’s subsequent period of dis-
ability extending from October 30, 1946 to January 27, 1947, is not
compensable as this disability was not caused by accident arising out
of and in the course of his employment. It further claims for this
reason no award of permanent partial disability was warranted, and
that there was no evidence of loss of future earning capacity. The
defendant cites no authority for the proposition that the subsequent
rupture of the plaintiff, which admittedly was properly found con-
nected with the original injury, cannot be a basis for an award and
we know of no well considered opinion which so holds. The defendant
concedes that were this an action for negligence at common law it
would be liable, but says the act is to be strictly construed and re-
covery may be had only for the “direct result” of the accident. Not
only is this theory apparently unsupported by authority but it is con-
trary to the liberal rule of construction which courts in general, includ-
ing ours, have applied to the statute and is at variance with the rea-
soning of our decisions. See Vailée v. Company, 89 N. H. 285, 287,
where the court stated “A substantial fallacy in the defendant’s argu-
ment appears to be in its insistence that the direct consequences of
the accident are limited to the immediate ones.” See also, (’ Brien v.
Manchester Yarn Mills, ante, 118; Rivard v. McElwain, ante, 100;
Horovitz, Current Trends in Workmen’s Compensation (1947) pp.
509, 511. In the case before us the Trial Court found on ample evi-
dence that the second rupture resulted directly from the first, which
in turn was caused by the accident of June 18. The accepted tests of
causation are thus met and the defendants’ contention fails. It fol-
lows that the plaintiff was entitled to recover for the period of dis-
ability resulting [rom the second operation and the Trial Court’s
ruling to this effect is sustained.

We come now to the defendants’ final argument that there was no
evidence to sustain an award of $4 weekly for the balance of the
statutory period for partial disability. The doctor and the mill
superintendent, both called by the plaintiff, testified that his earning
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capacity was reduced, as he no longer could do heavy work, and the
superintendent added that it would be harder for him to find work.
The doctor went on to explain that probably the plaintiff would have
to be operated on again as a result of the weakness caused by the
incisions, he would have to wear a truss “for a long time” and that he
should be careful. The defendant excepted to the testimony as to
reduced earning capacity, but the qualifications of these witnesses
were for the Court and his allowance of their opinions seems un-
objectionable. Dowling v. Shatiuck, 91 N. H. 234; Ricker v. M atthews,
94 N. H. 313; Ware v. Railroad, 92 N. H. 373.

It has long been settled in this state that under the act earnings
after an accident are not determinative of an award for partial in-
capacity, but the real test is ability to earn. Gagne v. Company, 87
N. H. 163; Peak v. Company, 87 N. H. 350; Gallienne v. Company, 88
N. H. 375. Upon his return to work, due to a general wage increase,
the plaintiff’s earnings were more than he had received before the
accident. Whether or not without the increase, they would have
been the same, is not readily apparent. But assuming that they
would have been, it “does not follow from this, however, that, as a
matter of law, he is entitled to no compensation. . . . Actual wages
earned after injury are but one of the evidentiary facts to be con-
sidered with such others as may be material in arriving at the opera-
tive fact of loss of earning capacity.” Peak v. Company, supra, 352.

There was evidence that in performing his work after January 27,
1947, the plaintiff required assistance in lifting, that he was com-
pelled to favor himself, that it would be difficult if occasion arose to
find employment comparable to the work he was doing and in which
he was trained, and that he was no longer able to do heavy manual
labor. The Trial Court was not required to accept his actual earnings
at face value, but acted within his discretion within the statutory
limitations in basing a finding of loss of earning capacity upon the
other affirmative evidence of its impairment. (See Annotation, 149
A. L. R. 413). :

Decree affirmed.

All concurred.




