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Buckley, Zopf (Mr. Buckleyorally),& Hamlin for plaintiff.the

Leahy (Mr. Leahy& Denault fororally), the defendants.

Duncan, J. of contract, uponPursuant to the theterms its execu-
plaintiff paymenttion the of twentymade the down thousand dollars

towhich he now seeks recover, fortyand received of onethe hundred
of buy.shares stock which he unpaidundertook to ofThe balance

twenty-five monthlyagreed paythousand dollars he to in install-
ments of five each, percent perhundred dollars with interest at five

ofannum. The balance stock to delivered,the was be ten shares
when an tenadditional thousand dollars had paid,been and the re-
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purchase price.on of the ofmanning fifty paymentfinal balanceshares
provide partinof the as follows:clauses contractcrucialThe

monthly principalany paymentsof ofin theIn case of default“9.
thirty (30) thereafter, thisdaysfordue,when andinterestand/or

option Sellers,of the andthereupon, the be forfeitedshall atcontract
principalof and interestpaymentsalland terminated anddetermined

byhereon, theshall be retained Sellershave been madeshallwhich
part ofdamages for of contract on the theway liquidatedof breachby

Peoples Na-purchase,said and saidto consummate thePurchaser
togetherofthe Sellers all certificates stockBank shall return totional

corporation....ofresignations as directors and officers saidtheirwith
agrees, paragraphin case of in 9further default“10. The Purchaser
up to Sellers certificate or certi-to and deliver the theabove, transfer

capital forty (40)for shares which was deliver-of common stockficates
agreement;of heby uponSellers the execution this andto him theed

up to orand deliver the Sellers certificate certifi-also transfershall
maycapital which have toof common stock been transferredcates

agreement.”paragraph 7 of thishim under
contract,provisions plaintiffof tookother the thePursuant to

1, inon November 1946. He continuedof the businesspossession
was of theuntil December 1947. He made a directorpossession

Maloney continuingdefendants as the other twocorporation, the
paid by plaintiff pursuantwere the toinstallmentsNinedirectors.

havingof tenth been in default forthe contract. The morethe terms
orthirty days, 14,on about 1947October the defendants madethan

company,of the on orof the books and De-beforean examination
plaintiff fortythe shares26, the surrendered of stockcember 1947

meeting corporationAn annual of the onhe held. occurredwhich
Following executed, byit a26, 1947. new contract wasDecember

prioragreed that the contract was terminated forit was ma-which
plaintiff buyby plaintiff,the and that the would and theterial breach

of $25,000,sell one hundred shares for towould the stockdefendants
January 2,1948. plaintiff performon The failed to secondpaid thebe

1948, through attorneysJanuary 3,on hisand demandedcontract
twentyofby depositthe defendants the thousand dollarrepayment

by 31,him 1946.on Octobermade
to principalTrial ruled that “the reference inThe Court Clause

monthly payments unpaidonthe the balance and doesNine refers to
maytwenty impliedthousand and “it beinclude the dollars” thatnot

itself,language plaintiffused in the that the shallthe contractfrom
that, therefore,twenty dollars,the thousand and defen-not lose the
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fortyhimit to since he has surrendered the sharesshould returndant
Accordingly plaintiff.a was returned for theverdictof stock.”

appearrulings of the Trial Court to have been made ofThe out
principle that forfeitures notto the “are favored indeference the

consequencein of the conclusion that “if alaw,” and construction
adopted prevent twentywhich would a forfeiture of thebecould
dollars, adopted.” Theythen such a construction should bethousand

holding provisions of ninthupon a that the the ofturn clause the
ambiguous, permitshould be construed toare and the sellerscontract

only monthly payments by plaintiff.made thetheto retain
action,of Trial bynet effect the Court’s limited as it wasThe the

parties, plaintifftoagreement of the was find the entitled to the return
twenty deposit, damageof his thousand dollar less whatever actual

may able This appearsdefendants be to establish. to us to be thethe
ruling finallynecessary of the that “in case it iseffect determined that

partplaintiff any twentyis entitled to a return of all or ofthe the
. . .dollars then it is found that thethousand defendants have not

opportunity present theyto ... aa fair defense and shouldhad be
given opportunity view, plaintiff’sto do so.” In this thean motion

judgment properly Iffor was denied. the defendants notare entitled
liquidateddeposit damages, judg-as isto retain the it obvious that

against damagesnot be entered them untilment should their have
adjudicated.been
exceptions findings rulings of presentedNo to the and the Court are

by exceptionsreserved case. The defendants’the to the denial of
presentmotions for nonsuits and directed verdictstheir the issue of

sufficiency of supportthe evidence to action ofthe the the Court.
general exception nothingto exceptionsTheir the verdict adds to the

Eastmanpreviously Waisman, 253,taken. See v. N. H.94 and cases
cited.

whollydo notWhile we find ourselves in accord with the Trial
31, 1946,Court’s construction of the contract of October we are

opinionnevertheless of holdingthe that the Court warranted inwas
plaintiff’s depositthe to in of penalty, securitybe the nature a or for

performance of contract, representingthe rather than a forfeiture a
genuine pre-estimate damagesand reasonable of for ofbreach the
contract.

Dunsmore, 172,In Hurd 171, byv. 63 N. H. the aslaw laid down
our decisions was thus stated: “Whether the sum ...mentioned is to

liquidateda orpenalty damages, questionbe treated as as is a to be
upon of ques-decided a consideration the whole instrument. It is a
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instrument,language of theintent, from theof to be ascertainedtion
of thefrom the circumstancesandagreement,of thethe nature

by of ...”rules law.not technicalparties, and
against themotivatesin this caseof instrumentlanguageThe the

form, it wasIn abbreviatedby the Trial Court.reachedconclusion
payments principalofmonthlyanyin of theof defaultthis: “In case

. . .andshall... be forfeitedcontract. . thisinterest.and/or
. . madeinterest.principalof andpaymentsallandterminated
damagesby way liquidatedofby Sellersbe retained thehereon shall

the defen-provision permitwouldwith thiscompliance...” Literal
ofphrase paymentsdeposit. “allplaintiff’sthe Thedants to retain

on “this con-hereon,” paymentsto made. . made refersprincipal.
toin contrastare distincttract”; payments”the words “alland

justmonthly previously.“any payments”of usedthethe words
language parties,of is nothowever, the thesettled,It is thatwell

H. DavisCohen, 575;Durand v. 86 N.Cf.of their intent.conclusive
ed.) s. 440a.129; Pomeroy, Eq. (5thJur.126,N. H. 2Gillett,v. 52

frequentlysoquestion like that before us isof aBecause determination
bylanguageof thedepend solely upon a construction usedtoheld not

forcefullybeen criticised as mis-parties, of intention hasthe the rule
clearlyleading. simplifiedmuch if it were“The matter would be

agreedof sumrecognized and that the reasonableness thestated
onlyof the contract was made is thelooked at as the time when

thing.” (Rev. ed.) s.important Williston, Contracts 778. See3
(5th ed.), 440b,2 s. 440c. “In a ofalso, Pomeroy, Eq. Jur. branch

contradictory uniformityisdecisions,law with there at leastthe filled
damagesacknowledgement liquidatedin that there can be no unless

probablestipulatedsum bears some reasonable relation to thethe
damages.” Development Damages,in the 61 L.actual Harv.Law—

113,Rev. 130.
frequently inAnother consideration advanced as an aid determin-

liquidatedining stipulated damages,the is orwhether sum fact
merely anticipated damagesofpenalty, is that the will bea whether

prove. stipulatedto “A paydifficult to determine and contract to a
given provideddamages damagesas will not be effect thesum unless

against by any satisfactoryare uncertain and not ascertainable and
Pomeroy, Eq. supra,2of law.” Jur. 440.certain rule s.

Gold, 110, 113,In v.Schoolnick 89 Conn. the rule was thus:stated
forprovision payment stipulated“A in a contract of a sumthe will be

regarded breach, liquidatedin of itsand enforced the event as one for
coexist, (1) damagesdamages, when three conditions to wit: that the
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anticipated resultingto be as from breach are in amountthe uncertain
prove; (2) partor difficult to onthat there was an intent the of the

parties liquidate advance; (3) stipu-to them in and that the amount
lated was a one, say, greatly disproportionatereasonable that is notto

presumableto injury.” also,the loss or See Priebe & Sons v. United
States, 407, 411,332 U. S. 412.

by Restatement, essentiallyAs summarized the the rule is not dif-
“An agreement, breach, fixingferent: in ofmade advance the dam-

ages therefor, is not enforceable as a contract and does not affect
damages for (a)recoverable the so isbreach unless the amount fixed
a justreasonable forecast of compensation for harm that isthe caused
by breach, (b)the incapable veryand the harm ... is one isthat or
difficult of Restatement, Contracts,accurate estimation.” s. 339.

principles applied varyingThe so emphasisstated have been with
in our decisions. Durand Cohen, supra; Gillett, supra;v. Davis v.

Weeks,Morrill v. 178; 275;70 N. H. Brewster Edgerly,v. N. H.13
Britton,Clark v. 64;76 N. H. Corron, 434; HoughtonState v. 73 N. H.

v. Pattee, 326;58 N. H. Wheeler,Mead v. N. 351;13 H. Chamberlain
v. 11Bagley, N. H. Applied234. to case,the facts of this with due

agreementconsideration of the “nature of .the and . . circum­the
parties”stances of the (Hurd controllingv. Dunsmore, supra.), the

principles support bythe view taken the court below. The contract
is for stock,one the sale of generallya contract not to beconsidered
within the L.,Sales Act. R. c. s.200, 76; Williston, ed.) s.(Rev.Sales

However,619a. the byremedies available to a uponseller thebreach
buyer are well apartdefined from Id., By providingthe act. s. 555.

upon bythat plaintiffdefault them,the all stock should tobe returned
inthe defendants effect reserved to remedythemselves ofthe rescis­

sion. “Looked at as of the time when the made”contract was
(Williston, Contracts, supra), uponif complydefault buyerthe should

requirementwith the that stock, damageshe return the the seller’s
could be little more nominal, assumingthan management ofefficient

bythe buyerbusiness the during periodthe of his such ancontrol. In
event, monthlythe payments byforfeited the com­buyer would
pensate the for deprivationsellers liqui­their of use income,and and

damagesdated of twenty whollythousand dollars would be
unreasonable.

is noThere evidence to warrant the conclusion partiesthat the
regarded a toloss the twentysellers of thousand dollars as the reason-
ably probable consequence of a longbreach. So as no default occur-
red, unpaidthe purchaseof pricebalance consistentlywould be
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correspondinglyofreduced, probability default lessened.and the
requireof ofa the contract would forfeitureYet literal enforcement

ofbuyer’s though all five hundred dollars thedeposit, even butthe
improbabilityThepurchase paidhad before default. thatprice been

regarded stipulated probablyas amount to beparties sum thethe the
forrequired sellers loss on breach is obvious.compensateto the

damages by plaintiffin the of breachevent theThe defendants’
price ofby between the contractwould measured the differencebe

Railroad,value. Rand v. White Mountainsstock,the and its market
theory,79; Contracts, s. 1378. In ofWilliston,N. H. 5 this rule40

unsatisfactory difficultyofdamages might because thebe considered
closelydetermining of stock unlisted andmarket value held.of the

thandifficulty, more theoretical real. The valuehowever, is hereThe
upon equityof ofnecessarily depends the value the theof the stock

represents. To the extent that the netbusiness, the title to which it
period plain­ofduringdiminished the thevalue of business hasthe

may to havemanagement, of the stock be found de­tiff’s valuethe
damagesofaccordingly. Thus while certain evidence offeredcreased

limitingagreementof the theby the defendants was excluded because
which to showwas received tendedCourt,issue before the evidence

default,during plaintiff’s operation before newyearthat of thethe
total,veryawhich ran to substantial andliabilities were incurred

relylarge the defendantsshrinkage inventoryin occurred. Whilea
damages ofascertaining provingin from lossupon difficulties and

thought fairlydamages may be to bepatronage good will,and such
chargeableof income toby falling off theanyreflected demonstrable

damageswhole, appearthe do not toplaintiff’s management. On the
compel holdingasincapableto be estimation to aus so far of accurate

liquidatedto beplaintiff’s depositthat must be consideredthe
damages.

deposited wasSince no that the sum consideredthere was evidence
pre-estimate probableof lossby onpartiesthe to be reasonablea

clearlydamage not such as to be in-breach, prospective wasand the
satisfactory law,ofby any and certain rulecapable of determination

of theverdict court below.presentedoccasion is to disturb theno
of theeffect contract betweenThere to considered theremains be

26,1947. Byofparties under date Decemberthe which was executed
default was a materialagreed plaintiff’sthis that thecontract.it was

wasthat the contract “declaredpriorbreach of the contract and
buyagreed plaintiff would andthat theterminated.” It was further
twenty-of forhundred shares stockthe defendants would the onesell
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forJanuary agreementon termina-2,1948.five thousand dollars The
originaltion was no than confirmation of what the contract it-more

provided, namely, upon by itplaintiff,self that default the should be
Agreement“terminated.” that it to establishwas terminated served

obligationthe werethat defendants relieved of their to hold the stock
subject rightagreement, plaintiff’s pur-to the first the toand that

by payments extending years extinguished.chase over ofperioda was
attempt by parties rightsNo fix respectivewas made the to their and

byliabilities of no orbreach, rightsreason the and of claimsrelease
inwas embodied the instrument.

contrary, obligationOn purchasethe the to and reestablish­sell was
upon payment twenty-fiveed modified terms: the of dollarsthousand

days. fixingseven pricewithin There can be doubt that inlittle the
figure, parties originalthis deposit paymentat the treated as onthe a

of purchase price, by plain­account the rather than a sum forfeited the
longerand no Certainly partiestiff taken into account. of thenone

againstconsidered that it would be newlycredited the established
price. by plaintiff, anyHad the new contract performedbeen the
liability mightunder formerthe contract well heldhave been ex­
tinguished, plaintiff precludedand from claimingthe ofreturn the
deposit. any rights perform­But such satisfaction uponof turned

of contract,ance the second uponand was conditioned ofexecution
performed bythe modified terms. Since the new contract was not

plaintiff, rightsthe of unchanged.the the defendants remain “Where
newthe contract is consistent ofwith continuance the former one
only provides discharging one,newand a mode of such itformer has

performed.”itno effect unless or until is 12Am. Jur. 1013. Whether
second be (12the contract deemed for ofinvalid want consideration

1991, 413;Am. Jur. s. Williston, Contracts, supra, 130, A)ss. 130 or
regarded (Kannwhether it as anbe without v.accord satisfaction

Company, 41, 52; Gowing Thomas, 399;85 N. H. v. 67 N. H. Kidder v.
561;Kidder, 1841,53 N. H. Williston, Contracts, supra, 1847),6 ss.

non-performance rightspartiesits leaves the with their former and
liabilities unaffected.

Accordingly, for plaintiff permitted stand,the verdict the will tobe
subject to judgment by anyreduction before which theamount

may plaintiff’sdamages resultingdefendants establish as from the
breach. The order is

Exceptions overruled.

All concurred.


