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recording priortunc a fact as of a thatdate when fact did not then
Giuliano,exist.” Giuliano v. supra, Jackman,243. Jackman v. 258

Y., App.N. in838, appealDiv. forwhich case a motion leave to was
denied, 808,282 N. Y. contrary anyalso that is not toindicates it
public policy in of grant prothe State New York to a nunc tunc decree
validating marriage.a second

judgment Superior declaringSince the of ofthe Court California
the ofdivorce the defendant to of 24,be as October 1945 iseffective

upon courts, marriageconclusive all ofother it follows that the the
parties April 5,on 1946, should publicbe declared valid. There is no

inpolicy this contrarystate to Tuttle,such Tuttle v. N. H.result. 89
219.

discharged.Case

All concurred.

Belknap,
No. 3819.May 3, 1949.
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A.(F. orally),Normandin & Normandin Normandin for the
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Upton Upton (Mr. UptonRobert W. and Frederic K. K.Frederic
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Nighmander Hugh (Mr. orally),& Lord and H. Bownes Bownes
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hearing Court,thepre-trialof a beforeDuncan, In the courseJ.
subject exception ofupon to theplaintiff offered evidence whichthe

signstop on OakWeeks, Trial Court that thedefendant the ruledthe
Street,regulate entering North Main wasStreet, designed to traffic

provetomaintained.” This evidence tended“lawfully erected and
inby Highway Commissionersign the Statethat the was erected

91, byP. Laws1937, provisions L.,to of c. as amendedApril, pursuant
requiringregulation signature,1935, 1,s. and a over his117,c. that

stop”fullMain to “first come to aapproaching North Streetvehicles
travelling” thereon,right wayof to was“yieldand to the vehicles

hearing itcompliancein with cited At the sameposted the statute.
respect toagreed by parties citythat no ordinance with thewas the

inreferring it,stop sign, regulationno other to was contained theand
Highway regulationcity The Commissioner’srecords of the clerk.

insubsequentlypostingof were received evidenceand the return
jury, subject exception by samethe to the defendant.before

quoted subsectionssubmitting jury,In to the the Courtthe cases
chargedthrough 19, 1, chapter 188, 1945,andpart1 4 of Lawssection

andsign lawfully... and maintained con-stopthat “the is erected
by highway ...” Theforms to set the commissioner.standards

toduly excepted instructions,to and theWeeks thosedefendant
appli-notquotation upon groundthe that it wasof the statute

cable.
sign 1935,in dissimilarSince was erected accordance with Lawsthe

provisions quoted by were not con-of the 1945 statute the Court
highwaysoftrolling. They merely regulation of useauthorized the

in towns.
stop signplaintiff’s of theThe evidence indicated establishment

in 1937, by Highway Commissioner, compliancein with thethe
2 sameprovisions 1935, 117,of Laws c. s. 1. of the actSection

authority themupon city councils, permittingconferred limited
signsto ofstop only compact portionsestablish within cities.the

subsequentlychanges inHowever material these sections were
upon authority cityIn of councilseffected. 1941 the limitation the

powerswas removed and their were extended to the establishment
1.stop throughout 1941, 35,of c. s.intersections cities. Laws Section

requirement1, 117, byc. ofLaws 1935was amended theelimination
Highwayposting regulations promulgated bythat a of of thereturn

require-city theclerk,”Commissioner be “filed with the or town and
Department,Highwayment that a return be filed with the State
substituted.copy information,”and a “with the town clerk for was
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1941, 42, Moore, 169, 171,c. s. 1. In v. N. H. it wasLaws State 93
respect changedsaid with to the last act: “This latter statutecited

necessaryrequirements legal stop signs.for ofthe the establishment
uniformity . . .purposeIt was the obvious of the statute to obtain

signs againand after its all . . .enactment state-erected were ‘erected'
requirements. ofto conform to the new It follows that the erection

stop sign (whether legally otherwise)in or nothe 1936 erected had
bearing legality Similarlyon of in in thisthe the situation 1942.”
case, legal sign bearing legalityof a in no uponerection 1937had “the

byin requirementsof situation” unless of ofthe 1946 reason the
ofLaws 1945 hereinafter considered.

sign byof of ofThe absence evidence re-erection this the State
Highway Department following amendments, suggeststhe 1941

authority stop signsthat the his toCommissioner considered erect
supplanted by upon citywithin cities that conferred councils.

byThis was the view taken the Commissioners to the PublicRevise
1935, 117, 1, byLaws. of Laws c. s. LawsTheir revision as amended

1941, 42, appears L.,c. s. 1 R. c. 107, 7, 8,as ss. 10. All toreferences
authority Highway stopthe of the to inter-Commissioner establish

signs instop Clearlysections and erect cities withwere eliminated.
1942, authorityof in ofthe enactment the Revised Laws effective the

Highway respect sign questionthe stopCommissioner with to the in
regu-was On authority,terminated. the termination of his the

promulgated by 1937, requiredlations him in which would have the
stop yield prece-driver of to tothe Weeks truck come a full and

Guyer,to longer legis-dence the defendant were no Theeffective.
1941,lation of Laws, 1942,and the Revised in noeffective contained

provisions prevent L.,to provisionsthis result. Under the of R.
66, (VIII), (Cf.c. s. L., 107, 7, supra), authority13 R. c. s. the to

provide by stop signsfor of regulatethe control traffic and to the use
highwaysof in exclusively city council;Laconia resided with the and

highway“at the of stop signstime the accident all in were[Laconia]
subject requirements Buinicky,to of this (Legerethe statute” v. 93

H. 71, 72) anyN. applicable provision 1945,as well as of Laws c. 188.
provisionsCertain of 1945, upon byLaws of c. 188 are relied the

plaintiff legalityto or bysave reestablish the of thethe action taken
in 1, part 19,1937.Commissioner Section 5 of thissubsection

chapter provides: “Every stop sign, device, signalortraffic traffic
any public highwayon lawfullyerected shall be deemed erected and

by highwaymaintained and to conform to standards set the com-
approved by type, size,missioner himand as to installation and
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of operation, contrary cases,in allproven,method until the is civil
or criminal.”

remaining provisions upon placed appearThe which isreliance
chapterin 4 ofsection 188. The is of Actsection entitled “Effect

Existing pertinenton Its provisions repealLaws.” follow. “The
by any provision law, anythis of ofact shall not revive law hereto-

repealed superseded; requireor . . . repealfore nor ashall such new
any stop anyof or ofestablishment intersection the erectionnew

stop sign . . . inerected and themaintained conformance with laws
prior passageto the of act, stop signsthis and all such ... so erected

lawfullyand maintained shall be deemed anderected maintained
provisionsunder the of this . . .”act

By of provisions, plain stopvirtue these it is that intersections
stop signs inestablished and maintained conformance with the laws

in immediately prior passageforce to of tothe act continued be
lawful without or passage.re-establishment “new erection” after

In majoritythe view of a court, quoted provisionsof the ofthe
operated4 legalize anyto signssection inerected and maintained

statutory provisions erection,withaccordance in atforce the time of
regardless of repeal regardlesstheir later and of ofthe status such
signs passageat the time of of of that thethe act 1945. It follows
sign questionin by lawfullymust virtue of the act “be deemed
erected and at inmaintained” the oftime the accident 1946.

In minority,the view of the the section a noas whole indicates
respect legalsuch intention with to signsorintersections sanction

byfor was repeal passage 1945;which removed ofbefore of the act
in sign case,and order to validate the in it wouldinvolved this be

necessary to authority Highwayrevive the invested Com-the
1935,inmissioner and indivested 1941 or 1942.

The is view,court unanimous in the however, that the 1945 act
operatedid not to or regulation promulgatedrevive reestablish the

by accordingthe inCommissioner 1937. It tofollows while thethat
majority sign lawfullyview the must be deemed and main-erected
tained, agentthe of dutythe defendant Weeks was under no to
“yield right way”the of to Guyerthe defendant as the Com-

regulation required. agentmissioner’s would have If the defendant’s
compliedwere found to requirement signhave with of the thatthe

stop entering thereafter,he before North Main Street, his conduct
as well as that of Guyer, subject require-the defendant towas the
ments R. L., 106, 3,of c. s. respect right waywith of atto the inter-

providedsections, the “atvehicles were found to arrived thehave
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provided.approximatelyat instant” as thereinthe sameintersection
Buinicky, supra,v. 73.Legere

request jury sodefendant’s that the be instructed wasSince the
subject exception, and a newexceptionto the is sustaineddenied

chargein ofexception incorporation theThe totrial ordered.
1, isthrough 4, part 19,1 s. Laws 1945 also sustained.subsections

thereby stop signs towns,inauthority is limited toThe conferred
signapplication that thehas no to the case. The instructionand

maintained, withlawfully in the ma-was erected and accordance
proper,to and the ex-jority above, is held have beenview stated

Upon Highwaythe Com-is overruled. retrialception thereto
onlyin forregulation be thewill receivable evidencemissioner’s

originalestablishing legality of the erectionpurpose of thelimited
sign.of the

the Weeks seeksBy his motion to set aside the verdicts defendant
noin There is doubt that errorsan for new trial both cases.order

stop sign regulationlegality uponof bore thepertaining to the the
Guyerse,inter that theof the and defendantduties defendants
follow,againstin him. It notaction doesfrom them thebenefited
Guyerinan interest thehowever, that the defendant Weeks has

sought by motion.entitles him to relief the Thewhich theverdict
only thatinter in issue to the extentof se wereduties the defendants

soughtrights plaintiffof were affected. Neither defendantthethe
mayrights againstof own the We assumeadjudication his other.

causally negligent, underif had found both would bethat both been
resultingsingle injury plaintiff.to theliability for thea common

injury wouldCompany, H. 121. Such anCarpenter 118,v. 78 N.See
byproduct action the defendantsbe the of takennevertheless

in See Mastersoncooperationin nor concert.separately, and neither
190, plaintiffH. was to sueRailway, 83 N. 192. The entitledv.

against give riseseparately, did, both wouldas he and verdictsthem
defendants, for contri-rights or the eitherto no liabilities between

also,H.Company, N. 279. Seeindemnity.or Gravelinev. 81bution
Restitution, s. 102.247; Restatement,H.Gregg Company,v. 69 N.

againstrights plaintiffof thethe theWhile the errors affected
they rightsno of the defendant WeeksGuyer, affecteddefendant

plaintiff’sin actionGuyerfor theagainst Guyer, judgmentand
judgmentagainst Guyer. To thebywould not bar an action Weeks

no theGuyer party,Weeks is andthefor the defendantdefendant
thereby plaintiff.theadjudicated is that ofonly ofcause action

plaintiff has not365,H. The attackedCompany,Genestv. 75 N. 367.
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Guyer’s favor,in ofexceptionthe verdict and no his is before us.
short, plaintiffIn complainthe does not and the defendant Weeks

standing Upon trial, liabilityhas no to do so. of Weeksa new the
may independently Guyer.be determined of that of Under the
general rule, applicable presented, grantto the ofsituation here a a

trial to in of anew one defendant will not affect a favor co-verdict
plaintifffromdefendant which the no In Crenshawseeks relief.

v. 142Harper, 27, 41,Bros. Produce Co. wasthe rule statedFla.
“A in complainthus: a tort of a verdictco-defendant action cannot

in favor,rendered the other be nodefendant’s because there can
among only partycontribution tort . . . the whofeasors the to case

right complainto judgmenthas a of the and renderedverdict the
in of orparty parties plaintifffavor other inthe is the[defendant]

also, Sons,the court below.” See Marcil v. Merriman & 115 Conn.
678; Dorion, (Mass.) 478; Annotation,Bicknell v. Pick. 166 A. L.16

GuyerR. to563. The motion set aside forthe verdict the defendant
properlywas denied. Since there must be a trial in the actionnew

against Weeks, presented byother motion notissues the beneed
considered.

Questions relating to ofadmissibility may again arise,the evidence
and invite consideration. The excepteddefendant toWeeks the
receipt in testimonyevidence of followingthat the hisaccident
agent stoppedstated that he had not stop sign.theat Such state­

didments not binding uponconstitute admissions the defendant.
agent party,The was not a and nothere is that hisindication autho­

rity to ofmakingextended the employer.admissions for his Sem­
prini Railroad,v. 87 N. H. 279. appearThe statements do not to
have been admissible under the res gestae (Bennett Bennett,rule v.

386),N. H. 379,92 and stageat one excluded when offeredwere
Theyunder that rule. not to spontaneouslywere shown have been

made, in reply inquiries bybut to police approximatelya officer
a half hour after the accident. The statements should have been
consistently excluded.

producedThe trial a ofnumber atproceedingsreferences to “the
police opening,station.” In plaintiff’s thecounsel stated that

reportofficer told to to police station,Dutile the “and rest ofthe
go policeupthem to theto station and there lateract as witnesses

on . . . which of course Lionel did.” thebyBeaule A motion de-
fendant Weeks for followingmistrial this denied.incident was
Other references from Uponcame the officer. direct examination
he testified hethat told goDutile downthat he “would have to to
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irresponsiveIn on crossstation.” an answer examinationpolicethe
failingforman into Court notthat he “ordered the [sic.]he stated

motion mistrialstop sign.” for a was renewedstopto at the The
consistentlyof occasions and denied. The fact wasupon both these

signcharged stop stopwith failure to at the andwasthat Dutile
of nolo.upon pleahisconvicted

disregardno tojury was at time instructed the statementsThe
finding of Trial noThe the Court thatof and the witness.counsel

to the would be difficult to sustain.prejudice resulted defendant
jury,of not to the thefact was disclosed absenceWhile the conviction

open juryit to tothat no resulted left theof evidence conviction
only defendant,to theit did. The answer available thatinfer that

ofupon plea nolo, hardlywould haveagent was convicted a curedhis
would have been inadmissible ifSuch evidenceprejudice.the

(Public Company Chancey,v. 94by plaintiff Servicetheoffered
him inpermit placeto to the259)N. H. and it was error defendant

required himself,position latter was either to offer ita where the
damagingno inference. Similarto risk of less errorsor to submit the
inrequire McIntyre,Burbank v. 135 Cal.to a new trialheldwere

App. 482.
testimony by plaintiffexception related to the that beforeAnother

accident, byrequiredtheemployment after he washe could obtain
a and toemployer to submit to medical examinationprospectivehis

objected upon groundThea waiver. defendant thethen execute
objection­hearsay.testimony While the evidence wasthat the was

against hearsay in­that rule beperceivednot the couldable, it is
ofnot to relate the aplaintiff did undertake contentsThevoked.

repeat any as­made,if was nor did reasonsreport one hemedical
objection­requirement of the waiver. The evidence wassigned for

relevancy, any showing by competent proofor thatoffor ofable lack
injurieswayin anyor the related towaiverthe examinationeither

Only by speculationfrom the accident.to haveclaimed resulted
obtainingin em­plaintiff'sthejury that difficultiescould the infer

v. Rail­to defendant. See Rancourtployment chargeable thewere
uponIt that284,H. follows retrial the evidenceroad, N. 291.92

ofaccompanied by competent proof itsexcluded, unlessshould be
relation to the issues.

argued briefed, not beor need considered.exceptions, notOther

Guyer;Judgment thedefendantfor
againsttrial the actionin Weeks.New


