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Hillsborough,
3796.No.7,June 1949.

Dahar Railroad.v. Boston & MaineSaheed W.

orally),forWadleigh Langdell (Mr. BoothBooth, &Starr,Wyman,
plaintiff.the

Brown(Mr.M. BrownStanleyandDavis, Carleton &McLane, Graf
orally), the defendant.for
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Duncan, day, betweenJ. The collision occurred at dusk on a fair
inpast evening, plaintiffsix and half in the as his anthe drove truck

easterly crossing.ordirection over the Hall Street Old River Road
The defendant’s train to andwas northbound from Boston Concord

travelling speedof a ofcars,consisted locomotive and twelve at a
fifty lighted.headlightmiles an hour. The of wasthe locomotive

plaintiff Londonderrytravelling northerlyThe had been on the
Turnpike speed thirty-fiveat a of about an hour. He reducedmiles

speed approximatelyhis to intofifteen an hour when he turnedmiles
approach crossing, proceeding speedHall to aStreet the and was at

between five and ten miles an hour Hewhen the accident occurred.
twenty twenty-fiveinstopestimated that he could his truck to feet

hour,at fifteen miles an and to ten miles an hour.seven fifteen feet at
westerlyThe of tooktrack,rail the northbound where the accident

place, Londonderryfiftywas about one from Turn-hundred feet the
pike, alongmeasured the line of Hall street intersectsStreet. The

angle fifty-two degrees.the defendant’s tracks at an of Before reach-
ing main, plaintiff up short butproceededthe northbound the a

grade, ofsteep high pointrather over a theside track which was the
grade, and across the southbound main The distance betweentrack.

along diagonal approximatelytracks the of tencourse the street was
feet.

crossing yardThe was within limits and work cars were stationed
althoughon the side on trackcrossing,track both sides of the the

crossingnorth of for Aextended the five or six hundred feet. number
consistingthem, compressor car, derrick,of of a trailers,three and a

crossingof commencingwere stationed north the about thirteen feet
eighteenfrom it. of crossing, away,South the half wereand one feet

compressor occupiedthree cars which for ofthe track a distance
something thirty-sevenover thesefeet. There was evidence that
compressors high completelywere about seven feet obstructand would

going ap-the view which a easterlymotorist would have of a train
proaching on the northbound which variedtrack over distances
according viewpoint. pointto the From a 44 west of the nearestfeet

portionrail, pointsnorthbound the of a train 293between 62 feet and
crossingsouth of the feetpointfeet would be From a 39invisible.

rail, onlyfrom of thethe so much of a train withinas was 79 feet
crossing seen; point onlycould be from much asaway,a 34 feet so

within 121 crossing.was feet of A of to thethe full view the track
south pointcould not thereafter be on sidetrackobtained until a the

reached, westerly plain-was 29 feet from Ifthe northbound rail. the
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fifty,tiff hour the atproceeded speedat a of fifteen miles an and train
rail,westerly the corre-44, 39,when he was 34 and 29 feet from the

crossingsponding fromwhich the front of the train was thedistances
speed146, plaintiff’sIfapproximately 129, 113 and 97 feet. thewere

away.less, proportionatelywas the train was farther
plaintiff’s speed was fifteenUpon assumptionthe same that the

necessaryit for thefifty,an hour that of train wasmiles and the
andplaintiff anglean of hundredto look to the south at one eleven
anyatdegrees straight ahead,half from in order to see the trainone

However,point by compressors.where was not thethe view obscured
onlythe truck afforded to the sidebecause construction of the a view

through in to south wasdoor, plaintiff’sthe window the the vision the
thirtyninety-nine degreesanglelimited to a within offield a lesser

nostraightfrom time beforeminutes ahead. There was therefore
seat,he to train from the driver’sthe collisionwhen was able see the

assuming speeds previouslythe mentioned.
warning of theengineerBoth the fireman testified thatand the

approaching given by operationin at whist-placedtrain was bell the
statutory whistleling post 1,360 crossing, byof the andfeet south

crossing. Thesignals postat and to thecommenced the continued
byplaintiff warning. front of his truck was struckheard neither The

train, eighty north of thethe and the truck was some feetcarried
crossing.

broughtBy instructions,requestsits motions and for the defendant
findingin for thesufficiencyissue the of to warrant athe evidence

fromplaintiff. requested instructions would have withdrawnThe
jury negligence, among theof of themthe consideration certain issues

given byof and of thewarningissue was the whistle bellwhether
requested that werelocomotive. The an instruction bothdefendant

of itscrossing. supportfrom to Inpostsounded the thewhistle
exception urges plaintiff’srequest,to denial it that thethe of this

atestimony supporttosignalthat he heard was insufficientneither
finding they given,that to the directwere not or counterbalance

N. H.were, Hines,oftheyevidence that within the rule Morier v. 81
48, 53.

engineerfromsignals givenDirect came theevidence that the were
standing workby theand the fireman. Of four who weretrackmen

third,Atrain, theytwo bell and whistle.testified that heard both
abqut it,who notemployhad left the was askedsince defendant’s

testimonyplaintiff’stheand fourth was not called as a witness. The
open, and al-althoughwas that the of his wasleft window truck
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though bell;hearing good,his was norheard neither whistle andhe
they plaintiffthat he would Thehave heard them had been sounded.

upon testimonynooffered other evidence His own fallsthe issue.
negli-short of ofthe “distinct affirmative evidence of the existence

gence” necessary jury. Railway,v.to warrant to a Painesubmission
611, signals58 N. H. It613. contained no statement that thedirect

listeningnogiven, plaintiffwere not and assertion the forthat was
warnings mightor possibilitythem was to thatattentive the such be

Phillipsv. Railroad, 473, 474;sounded. Cf. Stinson N. H. v.81
Railroad, 483; 176, 181; CyrN. H. Railroad,81 Morrison v. N. H.86
v. Railroad, 278, 281; 323, 324,88 N. H. v. Railroad,Lavallee 89 N. H.
325.

plaintiff approached crossing,As the the his was un-attention
doubtedly by view,distracted the work train which hisobstructed

chargeand the in nearby. mayworkmen of it who stood If it be
listeninginferred that fromsignalshe was for the thatevidence he

was in respects, explainableattentive other his failure to hear was
upon grounds signals.than Hines,other failure of Morier v.the
supra, 53. The window of the truck which was toward the source of

closed,the sound according testimonywas and one ofto the of the
witnesses,plaintiff’s body“a solid the of the soundbetween source

person listeningand tendencya has a to deflect and deaden the
...”sound.

presentedThe of closelystate the evidence more inresembles that
Morier Hines, supra,v. than in upon by plaintiff.the cases relied the

weightWhile the testimonyof the mightof the defendant’s witnesses
bybe theyaffected the employeescircumstance that were of the

defendant, plaintiff’s furnishingthe findingburden of the for abasis
signalsthat giventhe therebywere not was not Morier v.lessened.

Hines, supra, 52. His not,evidence as inwas was the evidence Stinson
v. Railroad, supra, “direct and affirmative to the thateffect the
[signals] did not P. Accordingly,474.[sound].” we are constrained
to hold that the issue should have been withdrawn for of sub-lack
stantial uponevidence which plaintiff.to found a verdict for the
Collins Hustis,v. N. H. 446;79 N.Kingsbury Railroad, 203;v. H.79
Morier v. Hines, supra; Collette Railroad, 216; Despresv. H. 210,83 N.
v. Railroad, 427;H.87 N. Smith Railroad,v. 87 N. H. 265.246, The

exceptiondefendant’s to givethe torefusal the of itssubstance
requested instruction is sustained.

By requestedother by juryinstructions the defendant, wouldthe
have been that noinstructed “there is trainevidence that the was
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of issue of thebeing operated speed,”an and theat excessive rate
crossing withdrawn.special protectionfor at would have beenneed the

The that the train wasBoth of issues submitted. evidencethese were
fifty undisputed. Thetravelling speed an hour wasat a of miles

given by acrossing unprotected, except warningas was cross-armwas
Crossing Stop andbearing legend,. Look Listen.”sign the “Railroad

angle intersection,of the bound motorists wereBecause the of east
anyin to the for con-obliged to look the rear order see trackstoward

partially, andto south. At best the view wassiderable distance the
ofby compressors.the Thewholly,for a distance extentobstructed

appearedit thecrossing disclosed,was not but thatrail traffic over the
There someis the main fine and Boston. wasline between Concord

appearedgeneral concerning highway.the of It thatevidence use the
connectingpaved principal arteries, theStreet is a street twoHall

Turnpike Highway. wasand the Daniel ThereLondonderry Webster
“heavily times, that at otherthat it was travelled” at andevidence

negligible.” appearedIt also that apracticallytimes will be“traffic
grain mixing Exchangeof Farmers’ isplantsizeable the Merrimack

by crossing, the view disclosed that access to thelocated close the and
crossing.plant bywas of the It also must have disclosedmeans

theresidences across track.
respect crossing,ofDespite to the use theindicated deficiencieswith

warrant to thewas sufficient to submissionthe evidence nevertheless
forjury speed train,of of the additionalthe issues the of the and need

operated acrossing protection. speed at which trains are overThe
crossing protection reasonably todirectly upon extent ofbears the

required. case, angleIn this of the of intersection with thebe because
necessarygreater reasonablyhighway, protection might be considered
Railroad,angle Despresin v.rightthe of a intersection. Cf.casethan

protectionforsupra. accident, specialofThe risk and hence the need
speedhighof railproportionwould also in to volumeincrease the

dutytraffic, any provide specialof toand obstruction the view. “The
crossing tenders, gatesprotection as and automaticcrossings,at such
dangers in andlights, depends upon special inherent the situationthe

upon highway Gillinghamof on v.the traffic and railroad.”volume
dangers inRailroad, 433, “special91 N. H. of the inherent437. One
of the work train onthe situation” in this case arose from the location

danger arising of the of thethe was the out usesidetrack. Another
crossing plaintiff’s.was wasby trucks as the Thereconstructed

tending that view from a standard truck cabevidence to show the
similarly that trucks wouldwould be limited. An inference such
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graincrossing visiting planthave occasion to use the in the forand
purposesother was not chargeableunwarranted. The defendant was
knowledge commonlywith of the ofcharacter the use of themade

crossing. superior knowledgeWith its of the risks of a limited view
crossing, charged correspondingly greaterat such a it was with a duty

guard against present,to risks particularly theythere mightwhen not
readily apparent ordinarybe so to ordinarythe man with his knowl-

edge. provided protectionthe defendant againstWhether suitable
juryfor Cyrsuch risks was the to v. Railroad,determine. N. H.88

281; Railroad, 12;Carbone v. N. H. Railroad,89 Stockerv. N.83 H.
401, 405; Railroad, 73,Jones v. H.83 N. 75.

questionSo also was the of whether the defendant’s train was
operated speedat a reasonable in of protectionview the minimum

crossing. “If,afforded at the for public,the ofconvenience the the
necessarydefendant deemed it to run crossingtrains over a thewhere

obstructed,view was thus . . .speed fifty perat a of hour,miles it
jury say ordinary prudencewas for the to whether requirewould not

warning approachmore ofeffective the of trains than was furnished
by the whistle and ofbell the locomotive.” Jones v. Railroad, supra,
76; Collins Hustis, supra, 449,v. 450. See also Huntress v. Railroad,

191;N. H. 185, Railroad,66 Davis v. N. H. 247,68 A required251.
in speed approachingreduction of crossingthe trains the at least

yardwithin limit, onlythe defendant’s if delayedsufficient to have
byarrival of approximatelythe this train second,a would have

accident; althoughaverted this and its arrival at crossingthe coin-
with of plaintiff,cided that the it travelling speedhad been at a of

thirty fifty hour,rather than anmiles it would have been within his
range of vision. speedThe admitted of the train cannot in tbis case

reasonablybe held to prudenthave been as a ofmatter law. The
speed crossing protectionissues of interrelated,and were and both

properly jury.were tosubmitted the
exceptionsThe requeststo the of fordenial instructions that the

headlight lightedwas and that there was no negli-evidence of causal
gence on part engineerthe of the or fireman are without merit. There

concerningwas no headlight,issue the and none was submitted.
Morin v. Champlin, juryN. H. 422.93 The was engineertold that the
was to plaintiffentitled assume that the would exercise reasonable
care, and that there was no engineerindication “to the or fireman of
this train” using care,”that he “was not such so that the train had

right way.the of The oninstructions this issue sufficientlywere
favorable to the defendant.
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argument that the location compressorsof theThe defendant’s
negligence opento constitute causal not tobe found is nownotcould

relatingtheexception point,was taken to instructions to thisit. No
request the claim now made.presentedand no

indicate the forsaid to that motions a nonsuithas beenSufficient
properly plaintiff’swere denied unless theverdictand a directed
conclusively It becontributory negligence was established. could

approachedspeed concerned,in as his was he theso farfound that
theysignalsHis to ifcarefully. warningfailure hear thecrossing

by mightthe that notexplainablewas evidence the soundgivenwere
negligentIf a waslaw,he was as matter of ithis truck.penetrate

approaching be thatto see the train. It could foundhe failedbecause
speeds of the vehicles the viewof the relative and limitedbecause

truck, of thenever could obtain a usefulfrom the he viewafforded
plaintiffwas no wasthe south. There evidence that thetotrack

right shortlyhis into Hallthis. He looked to after he turnedofaware
that took his first “real” look when was tentestified he' heHeStreet.

sidetrack, lookingbut he also to he wasthe testified whenfeet from
rightAsfrom it. crossed sidetrack he looked to thetwenty feet he the

to his for on the orleft trains next southboundagain, then looked
him,toagain right, uponlooked his the train wasWhen hetrack.

saving actionfor remained.no timeand
no to hisargues that he used care make look effec-defendantThe

fromlook,he took bis first tenpointFrom where “real” feetthetive.
ofsidetrack, only feet of the northbound south the cross-79 trackthe

being by compressors.the Froming visible, rest obscuredthewas
argues ifthat he not look to thedefendant didevidence thethis

he that if totimes, negligent,other was and he did and failedsouth at
negligent. This,argumentmust be foundtrain likewisesee the he

plaintiff’s uponof the truck as a limitation his vision.ignores the effect
right point sidetrack,from a ofto his ten feet theIf looked westhe

by compressors,not obscured the ithis view was becauseavailable
by totruck itself less than 79 of the Helimited the feet track.was

Iffar as he see. in heview as south could facthad an unobstructed
point twenty sidetrack,looked from a feet from thepreviouslyhad

by compressors,his limited view was obstructedit there thatwas
they actually only 55although pointsobscured the view between

crossing. there,of the From the truck limited thefeet southand 155
crossing,107 feet below the of which distance theplaintiff’s view to

by compressors.southerly the in the52 was obstructed Thusfeet
knowledge plaintiff had, hislight as the next and lookof such “real”
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right prudently taken,when he was ten feet farther east wasto the
point so the himin that it was a where far as view afforded was

no obstruction.there wasconcerned
fact, argues, plaintiffthat if theIt is not a as the defendant looked

sidetrack,ofpoint the rails the the train mustfrom a between have
standing pointthispersonin To a at it would have beenview.been
plaintiff.not to ofvisible, onlyit was the He was afforded a viewbut

track;of the northbound and the train was farther than55 to 60 feet
crossing. plaintifffrom the Since the was then less thanthat ten

justifiedrail he could found infrom the nearest southbound befeet
thirtyturning his to the north. He also not overattention was. feet

rail, Bynorthbound or two from it.from the nearest about seconds
again been,look it testified,time south must have as hethe he could

savingtoo late for action.
plaintiffto this. Must theThe issue then resolves itself be held

failing stopfornegligent a matter of law to or to do moreas than
view,himself of his limited because at 39 feet from theavail nearest

only of crossing,rail he could see 70 south thenorthbound feet and at
onlyfrom rail could see 60 of track? We29 feet the he feet do not

required.holding plaintiffis Thethink that such a was entitled to
rely uponto some the view which he had when heextent entered Hall

point encompassedFrom that his view 250 ofStreet. some feet
Having perhapssuch a when he was five seconds fromtrack. view

negligenttrack, necessarily failing appreciatewas not inthe he to
beyond safety,tothat a train that distance was a threat his or that

increasinglythe shorter view thereafter available to him was neces-
sarily inadequate approach.to reveal the train’s This notwas a case

havingof no of Heview the track. had some view. The section hands
gavepassed coming.he no indication that a train waswhom Whether
appreciated inadequatehe should have that his view was and what

anything done, questionsif jury.more he should have were for the
purpose obtainingTo his for of mightleave truck the a better view

only exposehave to him ofserved to the risk collisionwith a train not
visible, striking crossingthen which could come within of thedistance

journey.while he returned to his vehicle and resumed his “There is
off,no rule of law that was shutbecause the view he should have

investigatedstopped particularand listened or inotherwise some
Railroad, 176,Morrison v. H.manner.” 86 N. The179. failure to

stop conclusively prove negligence.” Cyr“does not . . . Railroad,v.
N. H. 278,88 282.

remaining requestThe to the denial of which the tookdefendant
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responsible“The railroad cannotexception as follows: be heldwas
from of Dahar’svision the cab truck.” Grantedfor the restricted

forresponsiblenot the manner in which thethat the wasdefendant
crossingconstructed, anglethe of the a factorwas was stilltruck

ofproduceto the restriction his view and thewhich contributed
guard possible of itrequired against consequencestodefendant was
indriving use. in the exerciseto vehicles common Whetherpersons

ofshould have the riskof care the defendant foreseenreasonable
greater pre-arising presented,from situation and takentheaccident

requestagainst it, jury. properlywas for the The was denied.caution
argued by properly pre-defendantSo far other issues the areas

appear uponby exceptions, they likelydo not to arisesented its
accordingly need notretrial, be considered. The order isand

trial.New
All concurred.
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