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responsible“The railroad cannotexception as follows: be heldwas
from of Dahar’svision the cab truck.” Grantedfor the restricted

forresponsiblenot the manner in which thethat the wasdefendant
crossingconstructed, anglethe of the a factorwas was stilltruck

ofproduceto the restriction his view and thewhich contributed
guard possible of itrequired against consequencestodefendant was
indriving use. in the exerciseto vehicles common Whetherpersons

ofshould have the riskof care the defendant foreseenreasonable
greater pre-arising presented,from situation and takentheaccident

requestagainst it, jury. properlywas for the The was denied.caution
argued by properly pre-defendantSo far other issues the areas

appear uponby exceptions, they likelydo not to arisesented its
accordingly need notretrial, be considered. The order isand

trial.New
All concurred.

Merrimack,
No. 3802.7,June 1949.
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plaintiff.orally), for theUpton (by brief andW.Robert

(Mr. orally),F. Donovan Donovanand ThomasH. ThorntonLorimer
for defendant.the

is as follows:plaintiffof the statedJohnston, positionTheJ.
$400requiredpay deposit of andto theoffered“She Johnson][Miss

in of her ad-property to the defendant considerationgive all herto
plaintiff’s. . . orfor The offera life.mission to the Home as member
binding until hera could not becometo become memberproposal

byacceptance defendant. Herby unconditionalwere metconditions
accepted in accor-previouslythe offer unlesswould terminatedeath

itsdance with terms.”
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completedthatThe defendant claims a contract existed between
subject onlyit and the to termination indeceased the event of her

duringof partydeath or the dissatisfaction either the probationary
period. arguesIt further inthat accordance with terms ofthe the

propertytitle to fee and passedcontract the the had and nothingthat
under said terms to cause ofoccurred defeasance the title. It does

that, duringifdeny probationarynot a member leaves period,the the
chargeadmission fee less a reasonable for board shall be returned

together propertywith tothe transferred home.the
1943,When Miss Johnson entered the home 29, nothingOctober

concerningfurther needed to be stated the terms of her admission.
Regardless of of permanentwhether the certificate admission would

beginninghave a new merelyindicated the of orcontract that the
agreementprevious terminated,had not duringwas ashe member the

probationary period under the executed contract that can be deter-
frommined the exhibits.

express provisionis no in membershipThere the contract of con-
cerning the of a death oneffect member’s the title to the admission

propertyfee and the transferred.
providedbond that conveyThe Miss Johnson should transfer and

propertyto the home all her on her It reasonablyadmission. is
by entryclear that “admission” was meant the first as an inmate

even if was probation only.the admission on The bond recited that
signed by upon enteringit was “to be each inmate the Home.” The

given probationercertificate Miss Johnson as stated that she had
been membership.“admitted” to The of applyterms “admission”

probationers Theyboth to and permanent requiredto members.
that anyfour hundred dollars be furnished before one is “admitted.”
Also that when trustees voted to personthe “admit” a tohave the
home, a statingcertificate should be issued tothe “admission” be on
probation.

“permanentWhen exhibits,member” is meant in the care is taken
to propertyuse those words. If the was to tobe transferred the home
only on admission a life,as for it simplemember would have been to
have stated that that should be the time of ortransfer the considera-
tion for the transfer.

partiesThe supportthemselves to the contract of construed it to
savingsmean that the accounts should whenbe transferred Miss

Johnson was inadmitted the first instance. Under the so-called bond
1943, depositsexecuted October 29, the bank were totransferred the

defendant.
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of the and theon bondpassed to the defendant the executionTitle
toJohnson intendeddelivery deposit.of books of Then Missthe

ofsubject only dissatis-delivery to the conditionandtransfer make
theduring probationof and thenparty the termfaction of either

Tobin,&c. Bank v. 86deposit.of See Doveraccepted bookshome the
provision for defeasancehas no209,H. 210. the contractN. Since

on of Missdepositsthe bank the deathto the funds andof the title
property of the defendant.Johnson, they remain the

“Vulgarly speaking, theis not unconscionable.This contract
chance, in this instance thetook a andand inmate eachhome the

isspirit gambleof unfair and offendssuggestionwon. of theButhome
homeless, sup­charity agedpureis for thegood taste, for home athe

unselfishly by kindlycontributions, served andpublic andported by
for thehad a fondnessmen women. Mrs. Schumangenerous and

gladly what littlesought shelter, and contributeditshome before she
by anyif come to herall,and more shouldhad and offered moreshe

Theof this institution.helpto unfortunates noblepossibility, other
is intrusion. Thepublic circumstances,in the anpolicy,ofdefense

pauperizeno man himself and becomethat shallpolicy that dictates
in­converselycharge that charitablepublicon the also teachesa

topublic chargesof are bethe suchwhich tend to savestitutions
Reeves, Eq. 490,N. J.Fidelity Union Trust Co. v. 96encouraged.”

days her$30,000to a few beforeinmate had fallen heir494, 495. The
after-acquired propertyright of to this asdeath, and the homethe

sustaining Nicolaysensimilar contracts are:upheld.was Other cases
v. Guillaume(2d) 769; St. FrancisHome, 65 Cal. A. Sistersv. ofPacific

Bank,State Sav. 304Estate, App. 543; Beverly222 Ill. Hornstrom v.
468; v.Stone, App.v. Ill. StoddardApp. 574; The Maccabees 306Ill.

theJernberg Evangelical HomeGabriel, 1366; v. Lutheran234 Iowa for
Hammerbacker,Home v. 64 Md.167; AgedKan. German &c.Aged,156

that above(2d)N. Y. 574. It is said the595; Estate,In re Heim’s 8 S.
inagreement support is andin which to absoluteones thecases are

However, theprobationaryno for term.provisionis awhich there
of dissatisfaction at the endof the home becausethat the trusteesfact

property andmay returninginmate herperiodtrial remove theof the
charge notexcept for reasonable for board doesaadmission fee

unfair.the contractrender
John-given on side of Missof admission as the reverseThe terms

probationof of sixrespect periodwith to theapplication statedson’s
arrangementside,on the“in of eithermonths that case dissatisfaction

charged per$4the rate of week.”board atbe terminated andcan
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charges beThis to the inmate shouldis construed mean that after
placed position property anyin oforiginalher with and balanceher

wordingof the of theregardlessthe admission returned. Butfee
agreementhome, wouldcontract between the deceased and the an

ofimplied propertyhave that thebeen under these circumstances
the would have to her. “We construe thedeceased been returned

money previouslyto a propertycontract intend return of all orthe
transferred, per periodless for of care. Itthe five dollars week the
speaks only upon termination,of but ita of admission feereturn an

in-suppose of Homeseems too unreasonable to thethat officials the
gotended the termination to an within the six monthslet inmate

deprived rescission,of all resources. Termination we to meantake
extent, Marley, 478,to Md.Agedthat at least.” Men’s Home v. 156

481.
inweightyThe implyingsame reasons do not for factexist either

quasi-contractuallyor inagreement propertyan return caseto the
of in-the inmate’s as in of her from thedeath the event withdrawal

propertystitution. In requiresthe latter inmate hersituation the
for former,the ofnecessities her In the thecontinued existence.
issue is between ofthe charitable institution and the estate the former
inmate, property caringbetween one who for otherswould use the for

financially legateeas Miss orsituated Johnson or off and awas worse
legatees only shows,whose isinterest, so far as the record to receive

gifts. Moreover, returningtheir provisionthe that made forfact is
propertythe in it shouldcertain instances indicates an thatintention

given anynot back inbe other circumstances.
No ofcourt last resort a returnhas decided that there should be

of propertythe if during Theprobationaryan inmate dies a term.
plaintiff does opinionscite courts,three of two which sointermediate
hold. EvangelicalThe case of Ill.Congregation Bishop,&c. v. 213
App. 137, made no bydistinction a inmatebetween withdrawal an
during periodthe trial and her was theand that itdecease decided
intention inthat property.either the homeevent must thereturn
This was in Charities, App.case cited Christenson v. Board 253 Ill.of
380, which a equity goodreached resultsimilar and decided “in and

$2,200conscience” that the sum of bynot homecould be retained the
in of periodview the short of Intime before the inmate’s death.
Kirkpatrick Home v. Kenyon, N. S. 250, provided:196 Y. rulesthe
“If anyfor reason an byleaves or is ofinmate the boarddismissed

during period, $10directors that the willpersum of forweek board
be from fee,deducted the entrance and the remainder returned.”
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pay $5,000would todecedent become liableThe court said: “Whether
byonly be determined the of hercould exerciseentrance fee][the

two theany during the months not to leaveor will timevolition at
during period,of trialof the the inmate thehome.” Because death

to remain in thethat could not elect home and there-it was sheheld
to recover the No onenot entitled entrance fee.fore latter wasthe

legal ofdistinguishes a with-between the effectof these three cases
ofthe anthat of decease inmate.drawal and

agedfor toinequitableis for a charitable home the retainIt not
during probationary term,who dies a whenof an inmateproperty

in forstipulationto it fee withoutproperty has been transferredsaid
ofof in the such decease.title eventdefeasance

Bill dismissed.

Duncan, J., the others concurred.Branch, J.,C. and dissented:

By forDuncan, J., dissenting: applicationherBranch, J.,C. and
permanenthome, soughttheadmission to defendant decedentthe

... tomembership home, “privilegesin and the for life” whichthe
impossibleIt ismembership would entitle her. to read the docu-such

coming that the contractthis without to the conclusionments in case
complete. byparties was not Final action thethe defendantbetween

application contemplatedwas but never taken.upon the decedent’s
probationaryfor agranted admission six monthtentativeShe was

weekly Since was neverperiod only, at fixed rate. she confirmeda
obligated topermanent the defendant never itselfas a member and

life, uponfor the the transfer of hersupport her contract which
to neverwas become was made.property intended absolute

Merrimack,
No. 3803.7,June 1949.

Hosiery Stores,& v. Inc.a. Clear WeaveEllen J. Holmes


