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beboy couldtbeor discoverfailing anticipatein tonegligencewhose
H.Railroad, N.87v.Smithactionable.thereforefound causal and

N. H.Collins,v. 94384; MarcouxN. H.246, 252; Green,v. 93Robbins
v.452; McCaffrey449,H.N.Company,Dillon 85also, v.345. See

45, 51,N. H. 54.Company, 80
alsowereplaintiffsnegligence of bothcontributoryissues ofThe

believinginJohn, was warrantedthat Jr.jury. It was findablefor the
wouldhim andforlookouthim, or was on thesaw at leastthe driver

danger. His fatherpositionin ofhe was anot the truck whilestart
rulethe usualyears andofchargehim in of a sister maturehad left

v.Marcouxquestions applicable.of fact israisethat such situations
therefore, isorder,Thesupra, 348, cases cited.Collins, and

trial.New

All concurred.

Carroll,
No. 3830.7,June 1949.

Lynch Sprague, Inc.L. B.Elizabeth R. v.
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Thomas McIntyre (byJ. orally), plaintiff.forbrief and the

CharlesF. (byHartnett fororally),brief and the defendant.

Duncan, plaintiff’sJ. The negligence primarilyclaim of is based
upon allegedthe equipfailure of to and bunkthe defendant the ladder
with a hook eye byand means of the towhich one could be secured
the other. The ladder steps, wide,consisted of four four incheseach
so constructed 'that top step against panelthe ofrested the side the
upper bunk, approximately high.which was and feet Itfive one-half
was practicethe defendant’s eyeto attach a screw under either end
of panelthe side of upper stepthe bunk and a hook to of thethe
ladder, “steadyto prevent going rightthe . . .ladder and it from or
left.” Similar provided thirtyladders for inwere some rooms the
section of the hotel occurred,where the and were used bothaccident
by guests byand upthe maids who made the bunks.

plaintiffThe Februarytook her room on 16, and used the ladder
without night morningincident to enter and the bunkleave andeach
until morning twenty-first.the of pre-the She that shetestified as
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pared morning,to the bunk theleave that she first made certain that
steady, putladder was and then foot on it when “the fellher ladder

ladder,” injuringto the floor onand the her elbow and side.fell[she]
Immediately afterward she first at the of thediscovered a hole center
top step of . . . supposedthe ladder “where a hook was to be.” She

during previoustestified that had no onthere been hook the ladder the
days, eyesfive and that she saw no onscrew the bunk. She stated
shortly employee placedthat after the an of theaccident defendant

hooka on the ladder.
finding part ofnegligenceThe evidence warranted a of on the the

failingin adequate precaution preventdefendant to take to an acci­
slipping falling Havingdent of in­as a result the or of ladder.the

ladders,hooks on recognizedstalled the it could found to have thebe
precaution.need for It negligentsuch could also have been found in

failing to indiscover the absence of the hook from the ladder the
plaintiff’s during occupancy priorroom her of roomthe to the acci­

plaintiffdent. invitee,The was a business to whom the defendant
duty reasonably safe, give warning of,owed the to ormake reasonable

dangerous knew,conditions of which it or inwhich the exercise of
it Brockelman,reasonable care should have discovered. Jakel v. 91

N. H. also,453. See Hamlin, Inc., 258;Cablev. Donahue & 85 N. H.
Roy AmoskeagFabrics,v. H. 324; Restatement, Torts,93 N. s. 343.
Since there was evidence from itwhich could be found that the defen­

performdant had failed to duty, negligenceits the issue of its was
properly jury.submitted to the

The defendant’s motions to jurywithdraw from the the various
by plaintiff’sissues raised specification properlythe were denied.

specification chargedThe negligence failingthe indefendant with to
keep premises furnishingsits reasonably condition,and in insafe
failing adequateto inspections, failing provideconduct in to the

hook, failingladder with a in plaintiffand to warn of risk inthe the
use of giveladder it orthe without to forreasonable instructions use
of safety.the ladder with The ofevidence warranted submission
these claims to jury, determiningthe for their inconsideration whether
the defendant exercised reasonable under the circumstances.care
There was priorevidence from which it oncould be found that oc-
casions hooks on pulledladders had out or become bent. The defen-

daily inspections. jurydant to make properlyclaimed The could find
that the hook during plaintiff’s occupancywas absent roomthe of the
and negligent fact;that the defendant failingwas in to discover this
or if it was indiscovered, failing plaintiffto risk ofwarn the of the
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hook, or do so withusing a to instruct her how toladder withoutthe
safety.

was not shown to bethe absence of the hookargumentThe that
of hookpurpose admittedlythe wasadopted.be Thecannotcausal

if the hadladder, and be found that ladder beensteady the it couldto
happened.not havesuitably to the bunk the accident wouldattached

conclusivelycontributory negligence was not estab-plaintiff’sThe
ladder, patronano such and asexperiencehad had with alished. She

for into the ladder was safe usewas assume thatof the hotel entitled
it, ofin she found in the absence indication to thewhichthe condition

duty inspectioncontrary. positive to make such anunder noShe was
resultinghook riskabsence of a and thewould have revealed theas

questionHoyt N. H. The ofCo.,Cartier v. Shoe 92 263.therefrom.
H.jury. Company,v. 85 N. 33. Thewas for the Barretther due care

properlywere denied.motions for a nonsuit and a directed verdict
plaintiffrelating present no errors. TheexceptionsThe to evidence

she told thetestifyto on examination that defen-permittedwas direct
manager from ladder there wasn’tthat she “fell the becausedant’s

reported to inpreviously employees theany hook,” and that she
wasand the reason I had fallen becausehotel “that I had fallenoffice

to outany hook.” The defendant’s motions strike thesethere wasn’t
issubject priorit thatexception.to While truewere deniedanswers

in ofpartyof the absencea are inadmissibleconsistent statements
(State Slocinski,v. 89 N. H.priorof inconsistent statementsevidence

already262, manager had testified that he264), here the defendant’s
by by plaintiffthe that “she“front and toldwas advised the office”

testimony inplaintiff’s contradictionslipped off a ladder.” Thehad
upon issue of whether theof this was admissible theclaim therefore

pp. 198,s.(3d ed.), 1126,4 Ev.alleged Wig.statements were made.
199.

attending deposition,Testimony physician, onplaintiff’sof the
plaintiff’s andconcerning the the condition theconnection between

sufficiently properlyand re-probabilities,was related toaccident
receipt ofexcepted in evidence certainThe defendant toceived.

July 11,who ontestimony deposition by physician x-rayson tooka
x-raysIt appearedfirst the that taken1946which revealed fracture.

physicianno Theimmediately after accident disclosed fracture.the
bysupervision were was called theunder whose the latter taken

fracture, havebeen a it woulddefendant and testified that had there
x-raysshown, position from the were takenand that the which would

testimonyrecord, ofIn this state of the the thenot affect the result.
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expertplaintiff’s original platesthat of the to thethe failure disclose
obscuring toexplainable by “malposition,”was orfracture either due

swelling” competenttissue was to rebut the defendant’s evi-“soft
Scott, Photographic Evidence,dence. s. 485.See

plaintiff’sarguing point jury,In tothe the counsel made the state­
that the defendant’s medical “contradicted the testi­ment witness

mony interpretation x-rays,”of ... in ofour doctor the these and
by objection by juryinterruptedwas then wasthe defendant. The

recollection, objection pursuedto its owninstructed take and the was
plain conflictingargumentno It that tofurther. was the therelated

testimony necessarily appearas to the inwhether fracture would the
x-rays taken, improper,first and it was it Thenot so far as went.

nothing by exception. Orrill, 226,defendant takes its v. N. H.Carr 86
228, 229; Manning Company,v. N. v.167, 174;90 H. Weiss Wasser­
man, H. 164,91 N. 167.

pulledthatEvidence hooks had become bent or out of the ladders
prior clearlyon was competentoccasions to show notice to the defen-

of risk so,dant the that others do properlywould and was received
v.purpose. Presby Railway, 615, 619;for that N. H. v.Shute66

N.Company, 220;H. 210. also, Bridges Company,69 See 85 N. H.v.
Jameson,v. N. exceptions requireHowe H. 55.91 Other to evidence

no consideration.
exception previously considered, exceptionBeside the other toone

argument preserved bywas argumentthe defendant. This was to
relating July mayto the claim that the fracture on 11first disclosed

injuryhave resulted from plaintiffreceived after left the hotel.the
objectionThe thatwas “there no nois evidence that there was acci-

Februarybetween July.” Upondent and theorythe the defen-same
requested an jurydant instruction to the that there was no evidence

plaintiff argumentthat the inreceived a fracture fall. Bothher the
of requestcounsel and the denial of bythe were warranted the record.
The no plaintiffdefendant made affirmative claim athat the suffered
subsequent injury, and no suggestthere was toevidence that she did.

contrary, plaintiffOn the the testified that she had worked continu-
ously accident,the followingsince and that her complaints the acci-

July althoughdent continued into ofthe arm hadcondition her
gradually improved.thereafter There also thewas evidence that

by x-rays history given,fracture shown the was consistent with the
healing within findingand showed limits. Anormal that the fracture

warranted,from argumentresulted the accident was the wasand
legitimate.
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jury “inexcepted chargeto to the so far as itdefendantThe the
requests. . .. . and was with . numberedto cover inconsistentfailed

through exception sufficient of1 Such an has been held because34.”
require speci-Presiding particularto a morepower of the Justicethe
395, 401;H. wellfication, Peppin Railroad, N. but it is not cal-v. 86

by exceptingerrors theto his attention the claimedculated to call
350,Railroad,v. N. H. To the extent thatparty. Burke 361.See 82

argued byrequested and the defendant wereinstructions briefedthe
denied, wasno error committed.

jurythrough2 withdrawn from theRequests 6 have thewould
specification thepresented by plaintiff’sthe which defendantissues

already indicated,Forto reasonspreviously moved withdraw.had
properlythey were denied.

instruction that the was oneighth request for burdenThe was an
negligenceto defendant’s was the soleplaintiff prove that thethe

probabilitythe that itsof This overlookedthe accident.cause
injury,to produce the andwith natural forcesnegligence combined

Musgrave Company,it. v. N.required giveto 86Court was notthe
H. 277,74 N. 282. The instructions375, 378; Moore,H. Harriman v.

adequate. juryTheproof were full andon of and causationburden
negligenceliable if itswasnot that the defendantwas instructed

onlyaccident, that it behelped but shouldor to cause” the“caused
repeatedly givenin was thatat such The instructionfound fault case.
plaintiffof shouldfinding,in of a conduct the nextthe event such the

any degree,plaintiff at fault in thenexamined, that if the wasbe and
must for the defendant.the verdict be

requests properly Ifwere denied. becausetenth and eleventhThe
plaintiff fell “from the ladder”negligenceof thethe defendant’s

testified) would not be(rather with the defendant ex-than it as she
issue, exceptinnot fall was notdid or didcused. Whether the ladder

plaintiff. Ifmight the the defendantjuryas believe or disbelievethe
“slipped off the ladder” withoutplaintiffpositiontook the that the

notpart defendant, whether or the ladder also fellfault on the of the
liability. The Trial Court was notdetermininginwas immaterial

requests (Colbyof defendant’sobliged adopt phraseologythe theto
(Colbyinnot issueLee, 303), upon83 N. H. or to mattersv. instruct

422),H.256; Champlin,v. 93 N. or toAvery, 250,v. N. H. Morin93
upongrant requests require decision of the case selectedwhich would

430, 435;H.(Smith Railroad,v. 88 N.portions theof evidence
261, 269, 270).N. H.Whipple Railroad, 90v.

although insubstantially given, not therequestThe twelfth was
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requested language. plainThe instructions itmade that lack“the
of . . question,”a hook . a urgeswas crucial theyas the defendant

juryshould have. plaintiff’sThe was instructed that the failedclaim
theyif found that the not inladder was the defective condition that

it“she claimed to in, hook”; theyhave been without a and that were
guessnot to at some forcause the accident other than that claimed

by plaintiff.the
requestThe fifteenth required speculationwould have to whatas

mightplaintiffthe have done under circumstances which she denied
existed, properlyand was upondenied. If it was intended to bear the

of causation,issue adequately presented.that issue was
A nice determination of how and in what direction the ladder fell

required (Seewas not Barrett v. Company, 33, 35), long85 N. H. so as
negligencethe defendant’s falling.was a cause of its The seventeenth

request properlywas denied.
eighteenthSo also were requests.the juryand nineteenth The

could find that daysthe ladder was without a hook for five thebefore
accident, and that the negligent failingdefendant was in to discover
the fact and to take appropriate precautions. There was no evidence

missingthat hookthe was anyfor period.shorter Since the defendant
claimed to have dailymade ifinspections, jurythe found thethat

missinghook plaintiffwas as the claimed, it it was miss-followed that
ing long enough permitto replacement or for other suitable
precautions against injury to be taken.

twenty-fourth requestThe charge.byadequatelywas covered the
twenty-ninthThe correctlyrelated to matters innot issue and was

Colbyrefused. v. Avery, supra.
The thirtieth forrequest, an if juryinstruction that found “thatthe

Tripp replaceRobert did not plaintiffthe hook on thethe ladder as
claims” there should objectionablebe a for defendant,verdict the was

callingboth because for a upondecision of theportiona selected
evidence, plaintiff’sand because the testimony hook waswas that the
replaced by the man,”“maintenance and that she “believed” his

Mr. Tripp.name was If identity,she was mistaken as to or thehis if
hook in replacedwas not fact accident,after the didthe defendant

therebynot become entitled to a verdict.
A of chargereview the requestedas a whole in-thatindicates the

given,structions were in substance, so far as the wasdefendant
theythat be,entitled should properlyand wereotherwise denied.

There is no indication jury misled,that the improperly oracted was
exceptionand the to the denial of the tomotion set aside the verdict
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v.388,383, 389; MenardN. H.Bacon,v. 89Leavittis overruled.
Mills, 127.ante,428; v. WaumbecN. H. CondilesCashman, 94

on the verdict.Judgment

All concurred.

Belknap,
No. 3833.1949,7,June

Rembert A. Hernandez.L. & a. v.SmartChester


