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Rockingham,
No. 3837.7,June 1949.

Trustee,Mary Hay,v. & a.L. Arnold & a. J.Alice

(byH. Sleeper orally),William and plaintiffs.brief for the

Charles (by orally),F. Hartnett brief and for the defendants.

Branch, followingJ. The chapterC. of Re-sections of 365 the
Appealsvised Laws Probate,entitled from the of areCourt

applicable to the nowcase before us.
may appeal.“1. Any person aggrieved by decree, order,Who a
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hisjudge, mayof concludeappointment, grant or denial a which
interlocutory, maystrictly appealis not therefrominterest and which

county.court, forsuperiorto the the term to be holden theat next
sixty“2. withinLimit, appealTime The be claimedEtc. shall

writing,indays decision, after,notmakingfrom the time of such and
setting interestsigned by party attorney,or forth hisappealingthe his

. .appeal.reasons of his .therein and the
immediately given appeal,“4. of andNotice. shali be theNotice

byprosecuted, publica-of the court which it will beat entered and
maythereof, judge probatetheby personaltion or notice as ofsuch

. .order. .
Right. Any ofperson aggrieved byfor a decision“7. Petition

sixtywithinjudge, prevented appealinga who from therefromwas
through misfortune, from his owndays, mistake, or notaccident and

yearsanyneglect, may petition within twosuperiorthe court at time
interest,setting histhereafter, appeal,to forth hisbe allowed an

appealing delay.”offor and the causes hisreason
an com­appeal required by 4,notice of the is essentialThe section

necessary bringing appeal.of anponent theproceduralof the action to
compliancea withSmith, 33,v. N. H. 35. “WithoutBroderick 92

Sanders,v. 53 N.provisions appeal.” Cloughnothese there is valid
619; ConsequentlyH. unless the618, Appeal,H. 15 N. 24.Parker’s

appealingplaintiffs they “prevented fromcan now show that were
misfortune,days or andsixty through mistake,. . . within accident

wholly barredneglect,” right appealnot from own to istheir[their]
was, therefore, an essentialby present petitionthe statute. The

prerequisite right by plaintiffsof theacquisition any appealto ofthe
theprincipal the was whether7,under section and the issue at trial

by of notice wasplaintiffs’ requiredto as ordergivefailure notice the
found that “the“mistake,to or misfortune.” Thedue accident Court

of thepetitioners from the decisionprevented appealingwere from
judge not from theirprobate throughof and andmistake accident

rightfor topetitionneglect,”own and entered a decree that “the
s. isappeal provisions 365, 7,of c. of R. L. allowed.”under the

petitionthe be dismissedseasonablyThe intervenor moved that
not, as a matterupon ground “(1) That doesthat,the the evidence

law, justify rulingof or mistake existedfinding or that such accidenta
permit entry appealof from the Probate Court.”as would the late the

exceptionThis motion noted.was denied and an
plaintiffsIt for entrustedappeared in the that counsel theevidence

nottaking agentof in who is a memberappealthe to an his officethis
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whyagentThis testified the reason was notof the bar. that service
in with of thethe order Probate Court wafethatmade accordance he

Register agentfrom of Probate that a“understood” the resident for
mightupon whom servicethe Massachusetts trustee be made was

. . .appointed thought giveto be and “We that the order to imme-
in of agent.”run andiate notice wouldn’t the absence These are the

only of“mistakes” which there was evidence.
statutory requirementThere is no that non-resident trustees shall

352, merelys.appoint agent. L., providesa resident R. c. 25 that a
appoint person residingnon-resident administrator shall some in this

agent againststate as his to receive claimsnotice of the estate and
againstof himprocessservice as orexecutor administrator. This

application was, therefore,no to legalstatute has trustees. There no
understanding agentfor agentbasis the of thatcounsel’s a resident

appointed. appeared, however,for the be priortrustee would It that
filing qxiestion agentto the of the account in an unofficial for the

statutoryappointed authoritytrustee had been without and that this
agent previously thought givehad died. If facts bethese to some

justification understanding agentfactual for counsel’s that a new
similarly they obviouslywould be appointed, would furnish no basis

his forassumption givingfor further that appealthe time notice of the
not appointmentwould run until such was made.
plainIt is from what has been said above that counsel’s mistake

is,one of not of therefore, governedwas law and fact. case byThis
Smith,Broderick v. N. H. petitioner’s repre-33. In that case the92

upon judgmentown with no authority supportsentative relied his to
contrary register probate. He,it and to of of therefore,the advice the

necessary daysto appealfailed file until two sixtythe bond after the
periodday [plaintiff’sexpired.had It was there said: “He counsel]

him,open safetychose while it was to to a course of the oftake which
certain, preferenceinhe could not be to one which he knew was safe.

Ample intime to the is not in . . .which take latter course issue. The
taken, considered,itcourse is cannot be found reasonable. In behalf

of his clients took needless when a known ofcounsel chances course
expedient safety sincerity of judg-was available. The his mistaken

him. goodment does not of lawexcuse While a mistake has been held
delay (Parker’sfor H.Appeal, 24; Tilton,reason 15 N. Tilton v. 35

H. 430; Smart,Holt in9), uponN. v. 46 N. H. action reliance the mis-
musttake be reasonable.

being“There neglect seasonably furnishinginunreasonable the
statutory bond, appeal seasonably brought.” Id.,notthe was 36.
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neglectedunreasonably topresent plaintiffsfor thecounselSince
amplealthoughrequired by Court he hadthe Probategive the notice

to take aopen him,to he choseso the choice wasto do whiletime
preferenceinsafety certain,he not becourse, the of which couldof

diligence shouldin of reasonableknew, or the exerciseto one which he
finding Superiorreason, of theFor this theknown was safe.have

fromprevented appealingfrom thepetitioners wereCourt that “the
and notthrough mistake and accidentjudge probatethe ofofdecision

petition be dismissed.neglect” is set aside and the mustownfrom their
expeditious ofin settlementof time have view the“Limitations

of thelitigation.of In the construction statutesprobateestates and
frominjustice party requirementholdingin a to anothere can be

supra,Smith,good for Broderick v.no reason relief.”which he shows
37.

Petition dismissed.

All concurred.

Strafford,
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