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now tobyrelief the which it seeksmay be entitled to obtain method
utilize.

temporaryestablishing current rates as ratesan order theWhether
provisionsthemay properly we cannot now decide. Underbe entered

supra, temporary must furnish a return28, rates reasonableof section
depreciation, aspropertyof the less shownupon the cost intrastate

recoupment (s. 29),for indicatescompany reports. provisionTheby
byproduced permanent rateslower than that to bethat a return

ofAdmittedly the costtemporarya matter.may be reasonable as
byoperations disclosed, such,is asin notproperty used intrastate

Commission,the but must bereports utilityof the filed withthe
Hampshirefigures totalfrom the for New investment.determined

by Commission,figure has ever been determined theIf the intrastate
State, supra,by findings. Company v.not disclosed Seeit has been

any previously may havefigurerelation determined358, 359. What
only figuresappear. know thattodaycost of does not Weto the as

of haveby company supportin the motion filed herethesubmitted
by indicated,we weacceptedbeen the Commission and as havenot

findingsthe ofadoptto them in the face of recentpreparednotare
presentlynot us.upon a beforeCommission based recordthe

fixing temporary rates,in the neces-contemplatesThe thatstatute
besary propertyof intrastate and other shallallocation cost between

reasonably expeditious suchby practical means, withoutmade and
ofmight necessary ainvestigation be to determinationas deemed

nor resultmethod of allocation itspermanent rates. Neither the
rates;permanentofadoptedto in the final establishmentneeds be

requirementscomplymust with thetemporarybut order for ratesan
supra.of 28,section

Motion denied.

Hillsborough,
No. 3834.3,Oct. 1949.

Joseph & a.of E. MorinPetition
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(byNicholas J. Costakis brief orally), plaintiffs.and for the

H. Craig, County AttorneyWilliam Solicitor, Phinney,William L.
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B, (Mr. orally),Waters, WatersLaw AssistantWarrenGeneral and
School.of the State IndustrialTrusteesfor the defendant

in theproceedings which culminated committalDuncan, J. The
pursuant provisionsto theinstitutedplaintiff’s minor child wereof the

Delinquent“Neglected and Children.”L., 132, relating toof R. c.
ofprovisionsin particularact and thecontend that thisplaintiffsThe

As under-defining “delinquent child” are unconstitutional.(II),s. 2
propositionthe that the statuteargument directed tostood, the is

requiring that theof minor child withoutprovides imprisonmentfor a
By statutoryof a crime. thecharged with or convictedchild be either

wayward, byor hisdisobedient uncontrolled“who isdefinition a child
injure endangeror health ordeports as to theparent... or so himself

child,” as one“delinquenta is whoof himself or others” ismorals
any city or town Id.or ordinance.”any law of this state“violates

delinquenta found to be2 13 of the act child(II).s. Under section
subjectschool, or made to “suchmay tobe committed the industrial

justice the ofcustody probation as and welfarecare,to andorders as
proceedingsthat taken itrequire.” providesact underthe child The

(s. 17),a nature” and'that“not to be of criminalshall deemed[be]
adjudicationofbycriminal reason an“no child be deemed ashall

not be a conviction.”adjudication shall deemedhereunder and such
L., 463, 17,R. c. s. of(Id., 23). provisionsthe of committals. Under

required toschool is be for thedelinquent to industriala child the
jurisdiction Municipalof the Court con-minority.of Theterm his

discharged byhetwenty-one, unless isuntil the child reachestinues
Superior 1945,Lawscourt, jurisdiction is to the Court.the or released

c. 29.
question designedin is tosufficiently plain the actthink it thatWe

patriae”“parens forpowersthe of of the state aspermit exercise the
children, of punishingminor and notpurpose rehabilitatingthe of

generallyis thefor of a crime. “It held thatthem the commission
It notpenal, protective. is thatpurpose of is not butsuch statutes

regulation,of law butbreach a or thatpunishedthe child shall be for
worthya citizen.” State v.he shall a chance to becomehave better

N.also, Burt, 64,State v. 75 H. 66.Lefebvre, N. H. See382,91 384.
universally objectionsupheld over basedhave beenSimilar statutes

70;grounds. Boyd, Peoplev. 99 Conn. v.upon Cinqueconstitutional
709; Fisher,Commonwealthv.Lewis, 171,N. Y. den. 289 U. S.260 cert.

parte Januszewski, 123; Lindsay Lindsay,v.Ex 196 Fed.48;213 Pa.
813; Gomez,209 In re Vt.328; Wissenburg Bradley,257 Ill. v. Ia. 113
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States,also, (2d.) 907;224. v. United 121 905,See Thomas Fed.
1342; R.annotations, 60 A. L. R. 67 A. L. 1082.

v. N. H. heldearly Ray, 406,The decision of State 63 unconstitu­
way comparablein to per­tional a statute no the act before us. It

recognizancecourt, accepting bindingin amitted the lieu of a on over
charged himcrime,minor with to to schoolcommit reform without

hearing, minority. controllingfor the term hisof The case is not here.
Ill.People Turner, 280, persuasive.Nor is v. In re 103Ferrier,55 See

Ill. 104367; County 378; LindsayMcLean v. Ill. v. Lind­Humphreys,
say, supra. suggestThere is no to industrialevidence that the school

school, (Mack:inprison disguise”is other than “a real not a The
Court, 104, 114),23 LawJuvenile Harv. Rev. or that committal to it
reasonably necessary restraint, imprisonment.is not a rather than

c.L.,We that R. 132 isconclude constitutional.
plaintiffs contention, constitutional,The no if the act is thatmake

jurisdictionnot theirthe court did obtain of child in withaccordance
provisions. proceedingsits The the municipalbefore court followed

prescribed petitionby (s. 3),the thecourse statute. There was a
parent (s. hearing (s.child’s of4), 9), findingnotice to the a and a

(s. 13).delinquency apparently questioned court,It is not that the
having injurisdiction, mightthus obtained its discretion have entered

(s.an order for It13).committal forthwith is thatclaimed however
probationbecause order for committal anthe followed order for and

hearing,was made without notice orfurther it constitutionalviolated
statutory rights,and previ-and therefore was invalid. the casesAs

ously indicate, guaranteescited constitutional applicable to criminal
proceedings inapplicable proceedingsare to such as these. Under the

continuing jurisdiction (ss. 13;court’s 1, 1945, 29)Laws c. deferred
committal was as much within authoritythe Court’s as imme-was

committal.diate order noThe made was more ofviolative constitu-
requirementstional itbecause was deferred.

statutory provisionparticular byThe upon plaintiffsrelied the
appears by probationin the act which the department was created.

L., provides:R. c. It “In probationer379. anycase a has violated of
probationthe of any probationconditions his with or withoutofficer

warrant, anya and officerother with a warrant may him,arrest and
court, summary hearing,the after may justicesuch ordersmake as

requires.” Id., s. provision14. The assert isTrustees that this
applicationlimited in its to cases, pointingcriminal out thethat

language language applicable juvenileof “arrest” is not the to cases
arising L.,R.under c. 132.
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respectLegislature may been withof the haveWhatever the intent
byproceedingsto authorizedapplication probationthe of the actto

delinquentrelating neglected children, acts enactedthe act to and
(Laws 1937, 143, 152), applicationof cc. thewithin a week each other

hasquoted provision the instant case not been established.of the to
by ¡anyno of violation the child of condi-contains evidenceThe record

appears,far committalprobation imposed upon her. So astion of the
purpose protecta frommay from to herequally as well have resulted

any voluntaryfrom onbeyond control misconductinfluences her as
justiceauthority to “make such aspart. of court ordersher The the

necessarily from the(R. 379, 14) was not derivedrequired” L., c. s.
summaryarequiring proof probationof violation of andprobation act

maychapter provides132 that courthearing. of theSection 13
withschool, or continue the casechild to the industrial“commit the

justice and the wel-care, custody, probationto and asorders assuch
continuingrequire.” provisions conferringThefare of the child

legislative intent that the alternative dis-jurisdiction indicate the
mutually exclusive, the re-specified not but thatpositions shall be

duringmade from time to time the child'squisite mayorders be
minority. Gomez,supra.In reSee

ofprompted the order committalwhichWhether the circumstances
summary entry orfairly its without notice hear-in called forthis case

provideto noticeby Failure suching is not disclosed this record.
made, which within theorder washowever, cannot theinvalidate

continuing jurisdiction of the which madevalidly acquired, tribunal
Gowans,45 Utah 556.Stoker v.it.

necessarily beyondprocedure followed is notThough valid, the
requiring summary hearingthough wasEven the statutecriticism.

practice have to affordliterally applicable, better would beennot the
hearing Byfor before committal.opportunityfurther notice and

custody, restricted, and todeprive parenta of howeveroperating to
liberty probation,comparative enjoyed uponchild thetake from a

change in notstatus which should beproduces a drasticcommittal
usuallycause cangood Whether such existsimposed without cause.

hearing delayIfrather than before. theafterbest determinedbe
endanger child,of the suit-thought to the welfareisincident thereto

pendingfor his detention hear-properly madeprovision may beable
ing. 6,ss. 7.L., 132,c.R.

corpuson habeas toCourt invalidateSuperiorof therefusalThe
Upon application,an made for thesuchnot error.the wasorder

of isdetermining proper custody a minor the Courtthepurpose of
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solely legalityconcerned not with custodythe in whichof the the
found, question custodychild is but also with the of what is most

consistent with the future of Sears,welfare the child. Hanrahan v.
71; v.Sheehy 226;72 N. H. N. H.Sheehy, 223, Pendergast Titus,v.88

findingInante, require191. the ofthat the best this childinterests
custodythat she remain in the of the defendants there was no abuse

of discretion. See Commonwealthv. ItBall, 259 Mass. 148. follows
petition properlythat regardless possibilitythe was denied of ofthe

irregularity in affecting jurisdictioncommittal not of the com­the
mitting court. exState rel. v. Kilvington, 227; Turner,100Tenn. In re

115; Gowans, supra. Lowery Fayette94 Kans. Stoker v. v.alsoSee
County Bureau, Ky.Children’s 306 817.

plaintiff’sSo as the exceptions upon insufficiencyfar rest a claim of
of findingsthe to made, theyevidence warrant the without merit.are

no tending parentsThere was evidence to establish fitness of the to
custody. marriage delinquentresume The fact of the of the child

suspend byafter committal not operationdid of the whichlaw she
was committed, nor did it entitle her to from the defendants’release
custody. Gowans,Stoker Insupra; Hook, 497; note,v. re 2295 Vt.

285;Minn. Law annotation,Rev. A.49 L. R. 402.
petition against background prosecu-The was heard ofa criminal

tion of husband, Lacoshus,the minor’s State v. in thispendingnow
Presidingcourt. Both plaintiff’s participatedthe andJustice counsel

in that trial. little ofWhile the evidence there was intro-received
hearingduced at the on petition, may properlythis Trialthe Court

judicialhave taken of pendency supportingnotice the charge,of the as
findingsthe which were made.

We by having juris-conclude that committal was oforder a court
diction it, finding rulingto make and that was inthere no error orthe

requiredthat the welfare of the child that there be no modification of
the order.

Exceptions overruled.

Kenison, J., absent;was othersthe concurred.


