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Perley E.Kathleen Trow v. Trow.

Leonard, libelant,Thomas J. for the nofiled brief.

SleeperH. Robert libelee.(by brief),William and Shaw for the

power ofKenison, J. The issue in theproceedinginvolved this is
Superior living apartparentsthe Court which denies a divorce to both

custodyto minorprovision supportaward and make for of theirthe
A.split authority (annotationschildren. There is a of 113elsewhere

901; appearL. It. 151A. L. 1380) precise questionR. and notthe does
to been inhave determined this state.

jurisdiction powerIt has been settled in to awardthis that the
custody supportand of divorcewholly statutorydecree is in cases
(Salta Salta, Baker,v. N. H. 90218) legal separation (Baker80 or v.

307) SuperiorN. H. no inde-and the haveCourt is considered to
pendent equity jurisdiction of childrencustody supportover the and
(Leclerc Leclerc, 190).v. N. H. H.121; Jewell,85 Brown N.v. 86

intemporaryWhile certain mademayand orders beintermediate
corpus (Sheehyhabeas Sheehy, injunction proceed-v. 223)88 N. H. or

ings (Hartnett Hartnett,v. N. H. statutes406), by93 this is virtue of the
and any equity powersnot because of Theproceedings.in divorce
reasoning support Leclerc,in of this v.expressedview is in Leclerc
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L., 339,ss.l4,pendingof c.as follows: “In the absencesupra, 123 [R.
superiorL., proceedingsc. s. thepossible 339,or divorce29][R.15]

it at-appointno a custodian of minors asjurisdictionhad tocourt
a incidentright custody legalthe of istempted case,to do in this since

guardians withinappointmentthe of is a matterguardianship,of and
probatejurisdiction of the court.”exclusivethe

together denied,is it followsparents Kving and the divorceIf the are
madecustody supportof can beour that no order andunder statutes

study ofcomprehensivein ASuperior proceeding.in thatthe Court
“obviouslyis undesirableproblemthis has stated that such a result

partiesof the com-opposed to the best interests the involved andand
(1941)N. Y.munity.” Report of Judicial CouncilSeventh Annual

change itsprompted York to269, studyIt this which New274. was
ItN. Y. 146. is unneces-Caldwell,in such Caldwellv. 298law cases.

Nelson, and(2of Divorcesary to the merits this resultconsider social
partiesin(2d. ed.) the this case since the221) uponAnnulment facts

inbe consideredliving of trial court is toapartwere and the order the
provision not cited or con-light statutoryof heretoforethe another

reviseIntroductory ReportIn of the Commissioners tostrued. the
suggest practicallyiii:(1925) page “Wethe Public Laws it is stated at

have beennothing in of few new sectionsthe line new law. What
legislation.by priortoadded are absence of referenceindicated the

of addi-total dozen.” One these fewTheir number does not exceed a
adoptedwhich was withouttions was to divorce lawssection 33 the

(R.287, 33) Lawschange (c.in s. and the Revisedthe Public Laws
“Support In where339,c. s. Children. casesL., 33) providing: of

petition of eitherliving apart court, uponandhusband wife are the
of themay custody maintenanceparty, as to andmake such order the

of thisjustice appropriate provisionsmay require;children as and all
chapter apply proceedings.”shall to such

custodyas tomay ordersSuperiorThe result is that the Court make
pending or deniedand of the divorce ismaintenance children whether

providing living apart.” The decreeand arethat the “husband wife
33, al-L., 339,is c. s.this case under R.was one that could be made

beenthough would haveappropriate provisiona of the decreemore
“divorce rather “libel dismissed.”denied” than

Exceptions overruled.

All concurred.


