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or the the of theindictments whatever for warrant for commitment
“Presidingpetitioner” and the statement that the Justice of said state

Superior wilfully upholdrefuse to the summonCourt did which had
duly upon alleged grand jury,”been served the indicate that the

petitioner denynow seeks for thereasons which are not disclosed to
of the which triedexistence indictment under he was and convicted

in 1935. Since the record shows that was an andthere indictment
allegedno other facts which for ofsince are would call the issuance the

writ the order must be

Petition dismissed.

Johnston, J., having peti-Attorneybeen at the ofGeneral time
parttioner’s and took noconviction,trial in the decision of case.this

16,Feb.
No. 3823a.1949.

Opinion theof Justices.

following adopted byThe resolution Representativesthe House of
at presentthe session of General Januarythe Court on 19, 1949 was

upon day:received the same
“Resolved, SupremeThat the Justices of the Court respectfullybe

giverequested upon followingopinion questionsto their the of law:
“1. Is House Bill No. 145 entitled ‘An Act relative to travel

allowances for members of the General Court’ constitutional?
Assuming“2. provisionthat for ofpayment $4.00the for the first
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transportationof the cost ofin excess actual for saidof istravelmile
contrary to the constitution?mile, is billfirst said

for the to any legislationGeneral CourtIs it enactpermissible“3.
to ofmembers the of sumspaymentfor the General Courtproviding

salary of $200.00of the constitutional and themoney inof excess
travelingin to oftransportation and from sessions thecost ofactual

Court?General v
‘mileage’ in XV, partas used Article secondterm“4. Does the

payment expensesthe ofinclude of members of the.constitutionof the
transportation?to such actual cost ofin additionCourtGeneral

judg-sumsMay Court determine what in its ownthe General“5.
reasonably paid mileage regu-be andas make its ownshouldment

of the same?paymentfor thelations
Speaker copythat the of the House atransmit“Further resolved

of No. 145 to ofand House Bill the Clerk theResolutionof this
’’by saidfor considerationCourtSupreme .Court.

was :followinganswer returnedThe

Representatives:theHouseTo of

for decision is whether House Bill inquestion No. 145 isThe Main
Hampshire,of Art.Second,with the Constitution New Partconflict

presiding ofis follows: “The officers both of theas houses15 which
severally treasuryof statelegislature, receive out the as com-shall
for their for the term of twopensation in full services elected the sum

dollars, seasonablyfifty thereof,and all other membershundred and
attending license, the sum ofdepartingnot without two hundredand

mileage: provided however, specialof aexclusive that whendollars
by governor,called the such and membersshall be officerssession

compensation offor attendance an additional threeshall receive
period exceeding daysnot fifteenper day for a and the usualdollars

is entitled “An Act relative to allowancesmileage.” The bill travel
General Court” and allows each member of thefor members of the

expense of four for“for travel the sum dollars the firstGeneral Court
for each mile to and from eachand cents thereafter his homemile five

approximately forty-eightday of Since one-half of theattendance.”
provisions statutory regu-on the subject,have constitutionalstates

by manyhas been considered the courts of states.lation thereunder
approach problemor of toresults methods the areThree different

inreflected decisions.the
provision respectingfirst considers a constitutionalThe method
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compensation bylegislative grant powerto a limited ofbe which
provide directlytoimplication any power allowances orwithholds

or forindirectly, beyond purposesthe amounts other than those
weightexpressly Accordingly, by of it haspermitted. authoritythe

Legislature power appropriatethe has no forbeen held that to sums
personal legislatorsthe and of in excess of orexpenses uses in addition

compensation expenses byto the and for fixed Con-allowance the
L. A. L.1238; 408,stitution. 50 A. R. R. 416. cases so60 Recent

holding Ferris General, 528; Advisoryinclude v. Auditor Mich.318
Opinion 48; AdvisoryIn re N.Governor, Opinion,to the 156Fla. 227 C.
705.

provisionmethod the a limi­The second treats constitutional as
toonly expresslytation as matters to and ad­referred holds that

lump expensesditional or sum for expresslyallowances not provided
power Legislature.for are within the of jurisdictionsthe Some of the

adopting minority Riley,include Collins 24 (2d) 912;this view v. Cal.
Christopherson Reeves,v. D. 634; Yelle, (2d)44 S. State v. 7 Wash.

Generally opinions443. are sharplythese divided in twoand at least
finally bystates the wasmatter resolved constitutional amendment

Washingtonin 1944in California and in in 1948.
merelyThe presumes per-third method the providingstatute for

legislatorsofexpensessonal is constitutional and refuses to examine
on ground.its merits some technical This view finds insupportlittle

(State Baker,the 244)authorities v. 74 N. D. and has beennever
adopted in state Supremethis as a means for the Court to itsavoid
duty under Art. 74 of “important questionsour Constitution to decide
of law.”

questionsIn answering submitted, necessarilythe must lookwe
to the ofpurposes Art. 15 of our adoptedConstitution which was in

by of ofpeople1889 a vote the than to Formore three one. the
centuryprevious Legislaturethe ofmembers the had a smallreceived

mileagediemper eightand at various rates of four pence, cents and
relatively long legislativeten cents. The ofsession 1887 resulted

ain determination to limit the amounts received under the former
system lengththusand to limit the of II Pillsbury,the sessions.

Hampshire, History (1927) 620, 621;New A Buxton, Con-Four
(1928) 46,stitutional Conventions 47. The minutes of the Con-

pp.of 1889, compen-stitutional Convention 84-100 indicate that the
personal expenses mileage.sation allowed included ofexclusive

“The has widespread compensation legis-belief been that the of
inadequatelators is for public they uponthe service are called to
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Legislatures (The Council of StateOur State Govern­render.”
compensation in1948) the in this state isSince the lowest6.ments

more Modelinadequacy is acute. State Constitutionnation, thethe
However, generally agreed that,it isp. 27. “Travel(5th 1948)ed

to up salarynot be used make in theshould deficienciesallowances
Process;Legislative MakingLawWalker, in the Unitedpaid.” The

pointed arguments156,157. It has been out in the oral(1948)States
steady attendance, toBill 145 would increase tendHousethat

providedthe state less than if it for aand costthe sessionshorten
eight day ofof cents a mile for eachmileage basis attendance.straight

concedingandAdmitting statements to be true the best motivesthese
guarantee Mileageits145, constitutionality.notBill doesto House

range twenty-­forty-seven states from five cents toin otherrates the
precedent ofappears to be no four dollars for thebut theretwo cents

may any mileage rate thatLegislature determinefirst mile. The
of a mayto the cost travel. Such rate berelationbears a reasonable
your inquiriesin iscost” as used whether it“actualconsidered

by anyexpendedthe individ­or more than amountslightly less than
H.mileage. Attorney-General,Havens v. N.for See 91legislatorual

115, 120.
history of Constitution,Art. 15 of thepurposeIn the andview of

byofadopt approachmethod which anot free to the secondwe are
Legislature appropriate expenseforof tominority states allow the

mileage. the bill hascompensationin to and Whilemoneys addition
whileappearthan at first blush and we have consideredmore merits

judgmentjustification acceptance,its it is ourpossible for considered
of Art. 15 thelanguage and intent of Constitutionthat it violates the

mileagecompensationis norgranting expense which neitherin travel
in Constitution.those terms are used theas

first,light discussion, toIn of above the answer the thirdthe the
no, question yes,is the to the second isquestionsand fourth answer

question yesisto fifth within the constitutionaland the answer the
past legislative nothing in ad-to sessions thislimits indicated. As

necessarily having retroactivevisory opinion is to be construed as
Ry. Co., U. S.Northern Co. v. Sunburst 287 358.effect. Cf. Great

quotationfollowing may be of assistance:As to sessions thefuture
mileagea bethat tableCommission recommends standard“The

ofby legislation, establishing aadopted appropriate fixed table
in state to the State House.from each town and ward thedistances

ensuingofmileage adopted before the close theThis table should be
theat commencement of 1951 session.session, to be effective the
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runningway,In for or inmembers election re-election 1950 willthis
goesmileage with the office.”exactly Reportknow what of the

Legislativeon Practice (1948)Interim Commission and Procedure.
p. 1947, 321.)c.(See3. Laws

Oliver W. Branch.
Francis W. Johnston.
Frank R. Kenison.
Laurence I. Duncan.

N. Blandin,Amos Jr.

orally)(by Murray SawyerC. Turner and C.Gardner brief and
A. for(orally),Nathan Tirrell the House of Representatives, for

the bill.

D. HampshireforLangmuir (orally),John the New Federation of
Taxpayers Association also for the bill.

Lorimer,H. Thornton E.Francis Perkins Thomasand F. Donovan
(Mr. orally),Lorimer for Monitor-Patriot Co. and M.James Langley,
opposed.

24,Feb.
No. 3825.1949.

Opinion of the Justices.

following adopted byThe resolution was of Repre-the House
at ofpresentsentatives the session General on Januarythe Court 27,

1949:
Supremethe of“Resolved that Justices the respectfullyCourt be

requested give opinion upon questionsto followingtheir ofthe law:
Do provisions“1. the of House No. 190, providingBill An act for


