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Dodge (Mr. plaintiff.fororally),& Moulton Moulton the

(Mr. orally),Hinkley Hinkley Hinkley& D. for theWalter
defendant.

Blandin, of that wasJ. The basic claims the defendant are there
jury,no thefirst,to to the that the train struckevidence submit

orsecond, speed improperof it orwagon; that the the train was that
any causal;negligence finally,of and that theother the railroad was

law.plaintiff’s contributory negligence was as a matter ofestablished
norequireThe first two consideration. Thecontentions extended
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position body, wagonof spokes meal,Tibbett’s of the and the absence
anyof hoof orprints crossingmarks between the and the decedent’s

togetherbody with warranted, theyother findable circumstances if
compel, jury’s enginedid not the conclusion that the hit buck-the
So, too, ignorance presenceboard. the of the train of ofcrew the the

large horse or of justifiedwhite driver theand accident itself the
jury’s finding proper kept.a lookout was not

juryThe could find on the nearlyevidence that the buckboard was
Upon assumptionacross the track when struck. that a calculation

onlywill show that when horse’s headthe was twelve feet from the
railnearest the driver and the end of therear buckboard would be

twenty-onerespectively twenty-four away.about and Atfeet that
eightythetime train would be some two hundred feet distant. There

was evidence that the brakes appliedand sand could be almost in­
stantly reducingand that begin speedthis would the of the train
“immediately.” juryIt for saywas the to whether due oncare the
part of the dangertrain crew would have revealed the of a collision

promptand whether a ofapplication brakes and sand would have re­
necessary wagontarded the train the fraction of a second for the to

v.Peppin Railroad, 149; Railroad,clear. H. 145,88 N. Stockerv. 83
401, also, Caesar,N. H. 286,404. See Shimkus v. H.95 N. 288. It

may properbe that to keeptherefore found failure a lookout bothwas
negligent exceptionand causal and the defendant’s to the submission
of this issue fails.

to speed,As the issue of it questionmust be said that the whether
of thirty pera rate crossingmiles hour over the was reasonable or

juryotherwise was not submitted to the in Theythe abstract. were
to speedasked determine whether this was reasonable under the cir-

they existed,cumstances as of“at that time time the accident][the
night.”that In addition to of crossingthe blindness the another

jurycircumstance which the was find previouslyentitled to as stated
was that not keep proper nightthe railroad did a lookout. The was

headlight bright.clear and onthe was These and other facts would
plainly negligentwarrant such a conclusion. itWhether was to run

thirty perat crossingmiles hour over this with no one on trainthe
watching might crossingfor using jurytravellers who be the awas
question. Railroad, 373, althoughIn v. N. H. 375,Ware 92 the facts

following language pertinent:were dissimilar the seems “Even
though usuallythe crossing speed,train traveled over thatthe at and

mightit readily speedthat saidbe such was reasonable and not ex-
ordinarycessive circumstances, prevailingunder conditions at the
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before usordinary.” In the caseout of theof the weretime accident
Tib-thatjury could find wereextraordinary which thethe conditions

kept no lookout suchand that the defendantbett’s view was limited
required.orand custom due careas its own rules

unscathed and evidencethat the horse wasundisputed factThe
war-right wheel of the buckboardimpact on the rearthat the was

ap-speed itin asfinding slight decrease the train’sthat aranted a
safely,passtothe deceasedcrossingwould have enabledproached the
onmatter thisIt was not aspeedthe was causal.and therefore that

could haveargues, the crewissue, defendant whetherparticular as the
upor slowedstoppedin havepresence time todiscovered Tibbett’s

rightjury’s hereIt theenough the accident. wasto have avoided
to dis-sufficientwith no lookoutsayto if was to runthat the train

speed shouldnight, thethatteam,the under the circumstancescover
iscrossing. Itthepassedit and overbeen reduced as nearedhave

have beenfinding woulda that thereobvious that had this been done
wascharge on this issueno accident is and the Court’ssustainable

524,H. andN.Panagoulis Company,v. 95therefore correct. See
cases cited.

beenshould havequestion of the decedent’s due careWhether the
of thedepends on circumstancesjurysubmitted to the whether “The

anyconclusively negative exercisedpossibilityaccident the that he
164, TheRailroad, N. H. 165.safety.”care for his own Dennis v. 94

dueplaintiff show that the deceased exercisedburden is not on the to
v. Rail-not. Dennisprovecare but on the defendant to that he did

supra; Railway,Lovett N. H. 345.road, v. 85
say the de-jury placeThe saw the and it was for them to whether

headlight ofnegligent night seeingin not theceased was that the
freight appreciatingor No one saw whatwhat it was if he did see it.

comparativeawaydid he from house. HisTibbetts after drove the
unfamiliarity sight hear-crossing,with the obstruction to his andthe

aing, nearby parallel upon which asthe state road to the tracks and
might expected toknowledge lightsof common bematter automobile

delayhimpass repass, mightand all to confuse andbe found to tend
for him toapproachhis awareness of the of the train until too late

contributorysavingtake action. The evidence did not establish
negligence ofas a matter law.

in darknessIt could well be the did not realize thethat deceased
up Assuminghow the horsefar he could see and down the track.

travelling according custom,per hour, Tibbetts,at to histhree miles
glanced up twenty-fivefrom his seat the track when he was about
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nearest rail. At that time a calculation would showfeet from the that
train, going team, sight,as fast as the was often times out histhe

fifty-twothough could see one hundred and twohe between hundred
easterly. then couldthirty-seven feet He have looked down the

Allowing acts,a time for these with mov-track. reasonable the horse
pering second,forward about four and one half feet if the deceased

otherwise, engine’sagain right,looked to his or became aware of the
orapproach within as short a time as four five seconds the horse would

crossing. bearing thirty per hour,on The train down at milesbe the
forty-five per second, fromor at about feet about one hundred feet

“Upon seeingon him in about twoaway, would be seconds. the train
may panicwell have at-approachingthus he become stricken and

cross ... in front of the train. Such would nottempted to conduct
negligence. Railroad,nor it v.improbable would constitute Folsombe

. . . Morrison454, Railroad, 176,N. H. 460 v. 86 N. H. 179.”68
by mayof ownAgain, the horse alarmed the train its volition have

on, safely, stopfor it did cross the could it.before decedentstarted
Considering includingall of Tibbett’sthe circumstances evidence
customary care, it seems the defendant’s claim fails to meet the test

“conclusively” disproving possibility” “any“the that he exercisedof
safety. Railroad,own As in Dennis v. N. H.for his stated 94care”

anyupon plaintiff prove“It was not incumbent to that164, 167: the
in or insuppositions true,were fact that the actedof these decedent

upon provetoany particular manner. The burden was the defendant
findingnegligently. compelThe not a tothat he acted evidence does

principle applicableThe above is here and the defen-that effect.”
jurybeingtherefore fails. forcontention There evidence thedant’s

negligence negligence beingnotdefendant’s and the decedent’sof the
exceptionas a matter of law the to the sub-defendant’sestablished

nonsuit, aof issues and to the denial of his motions for amission these
judgment notwithstandingand for aredirected verdict the verdict

overruled.
exceptions ofturn now to the defendant’s to the admissionWe

ofregarding expert testimony.the view and certain Whileevidence
yearsasthe evidence to the view referred back some and related to

daytime conditions, questionthis on ofbore the remoteness and
weight. That matter of is within of thethe remoteness the discretion

weight testimonyof jury principlesTrial Court and the is for the are
require expert’s testimonytoo well established to citation. As to the

appears ruling finding quali­to disturb the Court’s in himno reason
H. H.Mathews, 313; Association,Ricker v. 94 N. Brunel v. N.fied. 95
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conflicting and395, testimonythe was391, and cases cited. True
“Only in clearjurytimes this was for the to resolve.confused at but

testimony is en-mayof said matter of law thaterror it be as acases
404,H. 407.Company,of v. 95 N.tirely unworthy Romanobelief.”

exceptions arerulingsinseen the of the Court and theseNo error is
overruled.

argument plain-ofof theportionsThe claim that thedefendant’s
analysis.improper prejudicial does not bearcounsel were andtiff’s

thealready going overargument was in team “wasThe effect that the
through cut.” Counselcrossing comingthe train was down thatwhen

argue a from the evi-objection “I that as fair inferenceupon said
ofto recollectiondence,” jurythe Court told take their ownand the

misleadtestimony. juryIt is hard to how the could have beenthe see
How-considering view,the the and the Court’s instructions.evidence

crossing it a fairever, practically to and wasthe cut extends the
nearest rail thethat when the head of the was over theinference horse
nothing byappearsin thiswas the cut. It the defendant takestrain

exception.
giveexcepts to certainLastly, the defendant to the Court’s refusal

engineer rightin hassubstance,The first is the theinstructions. that
ap-part if train isassume due care on the of the so that ato traveller

(the traveller) in collision. Theproaching stophe can time to avoid a
second, precau-summarized, is that a traveller must take reasonable

of doapproachto of and failure to so barstions learn the the train
recovery. charged partyThe Court must “exercise reason-that each

usingin to assume thecrossing,able care” the that each was entitled
negligentwould do and neither beother likewise further that would

inpart of theanticipate illegalfor failure “to on the otherconduct”
chargedguard.of He alsoputthe absence circumstances to him on

recovery.negligentif no The Courtthat Tibbetts were there could be
havingcompelled language requestsnot of these andwas to use the

charged exceptions un-principles arethe involved the defendant’s
availing. Railroad,v. 88294;Dane v. N. H. SmithMacGregor, 94
N. H. 435.430,

remaining withexceptions requestsThe of the dealto the denial
already by to refusalopinionmatters this or are the Court’scovered

Dane Mac-upon portions of v.to instruct selected the evidence.
298, orderGregor,supra, They are therefore overruled and the299.

is
on the verdict.Judgment

All concurred.


