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(Mr.Phinney, AttorneyL. General and Warren E.William Waters
Phinney fororally), the State.

Sleeper (by orally), forH. brief and theWilliam defendant.

Blandin, exceptionThe defendant’s to ofJ. the admission the
given at thetestimony preliminary hearingof marshal Redden is
admitted, partiesHis the same,without merit. death was were the

chargesof fact in issue and the in pro-the same matters were both
grewceedings happening.of the The disclosedout same record that

right ofcounsel exercised the cross examination atdefendant’s the
hearing fully byand limitationpreliminary without the Court. Under

clearlythe evidence was admissable. Common-these circumstances
401, 410; State, 398;v. Pa. Lee v. 124 Miss. 122Rhyal,wealth 274 A.

1246; (3d.5425, 429, 430; 1240, Wig. ed.),L. R. A. L. R. Ev. s.159
also, v.1371; S., Law, Hadley,23 C. Criminal ss. 894-896. See OrrJ.

H. 575,36 N. 580.
complains permittedState toThe defendant next that the was dis-

examiningparage by regardingher cross her her relationscharacter
drinking contrary toWelsh,one her and kindred matters thewith

give accused’sprosecutionthat cannot evidence of an badrule the
argu-character in Thisputcharacter until the latter has her issue.

voluntarily tookment overlooks the fact that the defendant here the
subjected the toapplicableand “to rules otherstand hence herself

Fogg, 533, 535; Mannion,H. 82witnesses.” v. 80 N. State v. N.State
anyregarding518,H. 524. She could therefore be examined relevant
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Travis,Statea witness.” v.which tended “to discredit asmatter [her]
not a situation such as existed in theN. H. 220. This was cases82

soughtwhere the to introduce inde-in her counsel’s brief Statecited
have noimpeaching applicationand these casespendent evidence

noN. H. isGrenier, 81 550. There evidence thathere. Constantinev.
(Gutterson Morse,v.his discretion 58 N. H.the Trial Court abused

exception166) the is overruled.165, and defendant’s
objected onfor the also several occasions toCounsel defendant

questions by asked, effect,the in which Mrs. Grierson was insolicitor
testimonyspecific given byin to ato state relation certain relevant

telling Inwas the truth. some instanceswitness whether the latter
prejudice appears. Bogrettnoreply was noncommittal and See v.her

plainInHromada, 351, 354,N. H. 355. others it is the defendant91
being opinion general veracitygive uponan the ofwas not asked to

credibility beingwitness but that her own and recollection werethe
notby cross examination which while to be en­tested a method of

unobjectionable (State v. 121couraged appears Green,to be S. C.here
Bersom,(State 433,discretion v. 84 N. H.230) and within the Court’s

162,167).v. N. H. If the defendant wished the435; Lapointe,Noel 86
forof this she should have asked it and noteffect evidence limited

N.having exception Travis,so her fails. State v. 82 H. 220.done
onground unsupported assumptionbased an theOn the that it was

byobjected following question thedefendant to the solicitor:
youawfully awkward, comingit be a with a knife“Wouldn’t man at

sillyfixintending youto it be to turn it around and hityou, wouldn’t
ofthe back his fist?” The defendant’s claim had been that thewith

right beganincame at her with a knife his hand and thendeceased
hitting fist,” right,her with “his hand and whether with the the left

hands, say.not then inor both she could The solicitor endeavored
get Peabody droppedto her to that the knife he hitvain admit before

bearing by questionher, soughtas to thatand on this the above show
pummelledheimprobableit deceased still held the knife whilewas the

questionproper,This was and the was calculated to discredither.
support assumption complains.ofrather than which the defendantthe

opposite party prejudiceis the of one a tries toThe situation where
jury by assuming of inthe truth matters not as in thethe evidence

by ordinaryIt an ofdecisions cited the defendant. is rather case
credibility witness, (Charlesofcross examination to test the a v.

McPhee, 111, 115) exception92 N. H. and the is overruled.
giverespondentThe issue with the Court’s tonext takes refusal

requested notinstructions to the effect that she need if as-retreat
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groundin but could stand hersaulted her own home and use such
reasonably necessaiy repel chargedto the attack.force as The Court

jury in substance that Mrs. Grierson must act as a reasonablethe
if, byand asperson under the circumstances the State claimed so

by retreatingthe attack was bounddoing, she could have avoided she
so; rightif not she had the to use reasonable force in re-to do then

Peabody’s chargepelling appliedassault. We believe the the law
correctly Unquestionably general rule,to facts in this case.the the

byinstate,we follow in this is that one attacked his home anwhich
may groundnot stand his and reasonableintruder need retreat but use

though may in ofrepelto the assault even this result the deathforce
here, by ownHowever,intruder. as shown the defendant’s ad-the

mission, residingan in herthe deceased was not intruder but was
permanently, temporarily guest.at as ahome, if not least her “Thus

dwelling place residing,of . . . who isman’s house is the one however
guest.” Restatement, Torts, 65, p.... s. 140. Intemporarily as a

privilege personof rule does not exist and thesuch cases the the above
avoidingmust if this is a means of theattacked retreat reasonable

safety. Although no indanger consistent with his own we find cases
squarely pointon of our andthis state the the tenor decisions the

byauthority supported upholdthe better reason this doctrine.modern
also, Restatement, Torts, 65, pp.s.Beale, 16Harv. Law Rev.567. See

135, applicable140. is to crimes134, The rule stated there believed
also,present day Elliott,torts under conditions. See State v.as well as

540, 544, Wright, 398, 404, 407,H. v. N. H.11 N. 545 and Aldrich 53
stressingDoe, J.,422 after the value” which the lawwhere “immense
407) says (p. 422): reasonablyplaces (p.on human life “It is neces-

sary inpersonthat the who kills another his own defence should have
conveniently safely can,or to avoidfirst retreated as far as he the

partyof . . . must therefore fleeviolence the assault. The assaulted
wall, ditch,conveniently can, byfar he either reason of some oras as

permitof willimpediment,other or as far as the fierceness the assault
ofretreatinghim. . . . maxim of to wall is a statement factThis the

weight given sanctity of humanproperly illustrating the to be to the
determining necessity killingin of a humanthe reasonablelife

”being . . Bunten N. H.also, Davis,.. See v. 82 304.
toargument apparentlyIn of undertookthe course his the solicitor

byjury. interrupted anprinciplesstate above to the He wasthe
Presidingobjection completed. Theand his disertation was not

juryobjection theoverrulingafter the defendant’s instructedJustice
lawyers.from of theto take their law from the Court and not either
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jury pre­No this instruction which the wereobjection was made to
Slocinski, havingH. The89 N. 262. Courtto follow. State v.sumed

by of motion tothe defendant’s set asideimpliedly found his denial
any,ifmisstatement, wasthat the solicitor’s harmlessthe verdict

403,H.Hale, 413;v. 85 N. State v.exception is overruled. Statethe
217, 220,H. 221.Ellard, N.95

juryopening upontold thestatement he the thatIn the solicitor’s
Grierson Mrs.Levesque at the house Grierson saidarrival of officer

I him.”“Charlie, him, think I killed itCharlie,to I killed Laterhim
Charlie,Iquotation him,was “I think killedappeared that the correct

according toI think I him.” A few minutes later officerLeves­killed
que repeatedly “I killed him.”marshal had said Noand Redden she

argument again repre­in his the solicitorobjection was made until
say “ILevesque having the him,as heard defendant killedsented

chargedobjectionhim.”Charlie, Upon juryI killed the Court the
lawyerofto own and not that either andtake their recollection then

if hisjury jibetold that did notthe solicitor the recollection with
your requestnoto There wastheirs “take own recollection.” that the

any byit errorappearsbe read and was cured the in­record Court’s
172, 178;v. N. H. v.Bass, Gale,structions. State 93 92 N. H.Moffatt

Manning v. N.421, 422; Company, 167, However,90 H. 174. in view
repetition words,of of “Ithe defendant’s later him” nothe killed

supra,inprejudice any Bass,is Cf. Stateseen event. v. 178.
to of poll juryWith reference denial the motions to thethe and for

saya that ofnew trial it seems sufficient to an examination the record
grounds disturbing rulings.nodiscloses for the Court’s Whether the

polled discretionaryjury should be was with the Trial noJustice and
appears. to the for trialabuse With reference motion a new the record

respondent’s supportthat the witnesses in of the ap-shows motion
peared Presiding in procedurebefore the Justice with theaccordance

in H.approved Bassett, implied findingState v. 93 N. 62. His that the
satisfyevidence was to him that a new trialinsufficient should be

granted thisplainly exceptionis sustainable and must be overruled.
Long, 103, 107, cited; Ellard,State v. N. H. and v.90 cases State 95

217,N. H. 223.
inmotion,The defendant’s substance to set aside the asverdict

against evidence, jurylaw andthe the because the were mislead and
a no questionsbecause the defendant did not receive fair trial raises

by special duringexceptionsnot saved taken the trial. State v. Proc-
tor, 347; Manchester, 547, 549,N. H. H.91 Shea v. N. and cases89

grounds disturbingcited. The record discloses no for the Court’s
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appearingof motion no other inthis and error the record thedenial
isorder

Exceptions overruled.

Duncan, J., the othersdissented: concurred.

Duncan, J., dissenting: juryThe was instructed that if the re-
reasonably usingcould have avoided the attackspondent without

repel it, so, guilty. myto and failed to do then she wasforce In
Ifopinion this was error. the view be taken that failure to retreat

merelyis “a circumstance to be considered with all inthe others
order to determine whether the defendant went farther than he was
justified doing” (Brown States,in v. U. 335, 343),United 256 S. then

impose catagorical duty.to a Id. Ifit was error the view be taken
positive requirement apparently possibleis athat retreat where with

safety, except dwelling maythat one attacked in hisreasonable stand
respondentground, improperly deprivedhis then the was of the

exception,of whichthe should not be restricted to cases ofbenefit
by People Tomlins, 240;intruders. v. N. Y.attack 213 State v.

24; Baugh v.Phillips, State,38 Del. 215 Ala. 619.

Hillsborough,
3856.No.6,Dec. 1949.
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