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appearingof motion no other inthis and error the record thedenial
isorder

Exceptions overruled.

Duncan, J., the othersdissented: concurred.

Duncan, J., dissenting: juryThe was instructed that if the re-
reasonably usingcould have avoided the attackspondent without

repel it, so, guilty. myto and failed to do then she wasforce In
Ifopinion this was error. the view be taken that failure to retreat

merelyis “a circumstance to be considered with all inthe others
order to determine whether the defendant went farther than he was
justified doing” (Brown States,in v. U. 335, 343),United 256 S. then

impose catagorical duty.to a Id. Ifit was error the view be taken
positive requirement apparently possibleis athat retreat where with

safety, except dwelling maythat one attacked in hisreasonable stand
respondentground, improperly deprivedhis then the was of the

exception,of whichthe should not be restricted to cases ofbenefit
by People Tomlins, 240;intruders. v. N. Y.attack 213 State v.

24; Baugh v.Phillips, State,38 Del. 215 Ala. 619.
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plaintiffs, filed no brief.Terrien, for theAlbert

defendant,Lucier,A. for noAlvin the filedG. VelishkaandLeonard
brief.

partiesthe the isJ. The nature of betweenJohnston, C. issue
findings rulingsfollowing of and of theapparent from the extract the

Court:
conveyed andsixtythe acre the two“In Edward Shattuck1918 [Z.]

Cerear, time Mr.one at which he took Cerearacre tracts tohundred
boundarygenerally the bounds. Theproperty, pointing outover the

shown to be bounded on the new Amherstnortherly corner wasat the
in the ofused was the same as that used deeddescriptionRoad. The

thatShattuck, and also included the statementto Zachariah1882
in of 1882. Thepremises described the deedthey the aswere same

into is recorded thefrom Shattuck Joe Cereardeed [Z.]Edward
Deeds, 760, pagebook 188.Hillsborough County Registry of

day himself,than into Joe“By one later the deeddeed dated
Zurwell, by plotwhichconveyed Joseph deed described theCerear to

1882, itby language in deed of and stated that wasthe same used the
conveyed Cerear,from topremises was Shattuck recordedthe same as

years,lived three and in 1921760, pagein Zurwell therebook 188.
descriptionconveyed This used the sameto Jean B. Cadorette. deed

premisesdeed, theythat were the samethe further statedas 1882 and
760, pagein 270.byfrom deed recorded bookas were obtained Cerear

1939, byin and will left his entire estate to“Jean B. diedCadorette
triangular questionin towho, 1946, conveyed plotthewidow,his in

petition-Cadorette],A. theE. Loraineson,her Andre Cadorette [and
Z.is, 1934,in the of EdwardIn the widowmeantime —thater[s].

triangular plot ques-indower,in her of included theShattuck, release
inventoryin of thetion, although it not mentioned the estate.was

conveyed triangular byplot specificthechildren, 1947,She her inand
Levesque.description disputeP. A as todefendant,to the Patrick

triangular plotownership of therefore arose.the the
already Shattuck, from 1882“It found that Zachariahhas been

triangular piece questiondeath,of the in asuntil time his ownedthe
Farm, descriptionthe in thepart of his and that containeda Home

in-George et to Shattuckdeed of 1882 from Shattuck al Zachariah
triangular descriptionthis beenplot.cluded Since identical hasthe

time,conveyances of acre since thatused in all the two hundred tract
allof Edward Z. Shattuck to Joe Cerear and subse-and since the deed
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by specificquent of two hundred acre tract have referencethedeeds
premises inconveyto the same that were describedpurportedback

already triangular plot,toprevious found have included thethe deeds
triangular plot passed conveyanceswith the ofit is found that the the

death, Aprilof histract,acre and was at the time 28thtwo hundred
Cadorette, passedin B. that it under his will to his1939,vested Jean

by to E.widow, Cadorette,Emma and her deed Andre Cadorette and
petitioners.”Cadorette,Loraine A. the

byin of the deeds the Court to theconcur the constructionWe
by Z.question passedin the deed fromparceleffect that the Edward

plaintiffs.in and so to theShattuck to Joe Cerear 1918
of Edward Z. Shattuck and herAccordingly, the widow children

byconvey plot specific descriptionin this orcould not 1947 otherwise
they not have of nodefendant, since did title. Their deed wasto the

plaintiffs.a cloud on the title of theeffect and constitutes
rulingsapparent findings,no of on the face of theThere is error law

support generaltheis evidence to decree. Theand decree and there
findings, rulings and decree isexception to the therefore overruled.

H.Company,Parks v. N. 454.94
only .exception of the defendant is to of hisThe other the denial

plaintiffs’of dis-motion at the close the evidence that the bill be
attorney oftestimony of the who searched the titlemissed. The the

plaintiffsof fortriangular parcel and that the other witnesses the
primaout atogether with the exhibits made case.facie

Decree affirmed.
All concurred.

Strafford,
No. 3858.6,Dec. 1949.
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