
44

by specificquent of two hundred acre tract have referencethedeeds
premises inconveyto the same that were describedpurportedback

already triangular plot,toprevious found have included thethe deeds
triangular plot passed conveyanceswith the ofit is found that the the

death, Aprilof histract,acre and was at the time 28thtwo hundred
Cadorette, passedin B. that it under his will to his1939,vested Jean

by to E.widow, Cadorette,Emma and her deed Andre Cadorette and
petitioners.”Cadorette,Loraine A. the

byin of the deeds the Court to theconcur the constructionWe
by Z.question passedin the deed fromparceleffect that the Edward

plaintiffs.in and so to theShattuck to Joe Cerear 1918
of Edward Z. Shattuck and herAccordingly, the widow children

byconvey plot specific descriptionin this orcould not 1947 otherwise
they not have of nodefendant, since did title. Their deed wasto the

plaintiffs.a cloud on the title of theeffect and constitutes
rulingsapparent findings,no of on the face of theThere is error law

support generaltheis evidence to decree. Theand decree and there
findings, rulings and decree isexception to the therefore overruled.

H.Company,Parks v. N. 454.94
only .exception of the defendant is to of hisThe other the denial

plaintiffs’of dis-motion at the close the evidence that the bill be
attorney oftestimony of the who searched the titlemissed. The the

plaintiffsof fortriangular parcel and that the other witnesses the
primaout atogether with the exhibits made case.facie

Decree affirmed.
All concurred.

Strafford,
No. 3858.6,Dec. 1949.

Company.L. v. National BiscuitFrances Johnson
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Mullavey Mullavey, orally),Sleeper Wayne J.H. andWilliam {Mr.
plaintiff.for the

Bryant Bryant, orally),R. forBurns Donald theHughes & and {Mr.
■defendant.

are, first, plain-usBlandin, questions before should theJ. The
ground accepted pay-on the that she hastiff’s dismissedaction be

second, if actioncompensation, her should notments of workmen’s
continuingof her actionshould she as a condition bebe dismissed

paidthe amounts under the Work-required repayto the defendant
(R. 216) groundsc. onL., the that she be-Compensationmen’s Act

broughtobligated to do so when she her common lawlegallycame
binding agreement hearing onor counsel made a at thethat heraction

repayment continu-14, that she would make beforeSeptember 1948
HillsboroughMills,case of Robertsv.ing common law action. Theher

Company, 422)N. H.(affirmed in v. 90 is de-85 N. H. 517 Schofield
holdingquestion in that her action should not be dis-of our firstcisive

compensation. Robertsaccepted The case holdsmissed because she
throughat law his next friend wasbringing of the action athat “The

presentInId., case,519. the therepudiation thereof.”sufficient
by plaintiffaction shebringing of and servant the afterthe master

any allegedofage sufficient avoidance electionof was abecame
pageon 520 follows:opinion speaksminor. as “Thewhile a The

accountingrepayment, or to an for the sumsright of defendant tothe
implied obligationfromby way compensation, arises anofadvanced
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solely good It theequityon and conscience. was defendant’sbased
bypayments way compensationof theright to decline to make until

byplaintiffto bind the had been establishedauthority of the mother
guardian, by bringing appropriateas or of theappointment theher

being fraud,next no of thepetition as his friend. There evidence
presumed paymentsto fulldefendant must be have made the with a

legalknowledge of toprivilegesthe that the law accords infants.” The
present agein minor of inthat the case the has become and suesfact

right merely byis of to beher own one the circumstances considered
deciding repayment precedentin condition tothe Court whether is a

bringing negligence.action for In thethe its discretion Trial Court
properly plaintiffcould find and rule as it did not re-that the was

quired under of thisthe circumstances case to make reimbursement
might proceed case,in that she with the of hadorder action this been

ground foronly motionthe the defendant’s to dismiss.
However, questionanother us forattorneysbefore is thewhether

parties agreementan ifthe made that defendant would furnish thethe
plaintiff bywith a certain of payments,schedule made the defendant

plaintiff,to the wouldthe latter reimburse defendant for thesethe
proceedingpayments with her common action. Anlaw examin-before

agree-of theyation the record convinces us that did make such an
pertinent parts relating agreementThe of to thisment. the record
hearing Goodnow, J., September 14,made at the on 1948before C.

follows:read as
is,“Mr. If please, positionBums: Court that havethe our we

defense, payments to plain-taken the that certain have been made this
Compensationtiff the are topreparedunder Workmen’s law. We

prove plaintiff paymentsthat fact. Now the a of thewants schedule
willing proofif they simplymade. We are to furnish this want of the

motion which we the other want inhand,filed. On we don’t to be the
position knowingof furnishing pul-that schedule without for what
póse plaintiff acceptedthe wants it. She either the Act or hasn’t.has

has, byisIf she she bound it and the common law action beshould
denyIf the motion,dismissed. Court should anour then we have

motion on file, and that is reim-alternative the defendant should be
payments plaintiff.for thebursed which have been made to the It

plaintiffus put positionsdoesn’t seem to that the in both ofshould be
getting havingthis as to paymentsinformation the madebeenfirst

(she paymentsknows the been any proof),have made without and
secondly, acceptedshe should that or denyeither admit she them that

prove accepted them,we it. If she commonfact and the law action
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beplaintiff shoulddismissed, or, alternative,in theshould be the
until she reim-with her common law actionproceedingfrombarred

Well. . . Court:made.payments which have beenburses us with the
at ithim lookhim or letprepared copya of this toyouare to furnish

obliged towould beWell,. I should think heor what? . . Mr. Burns:
something between.got to electWell, you to haveelect. Court:

Itother.or theWell, choose onehow? Mr. Burns: he shouldElect
ithim to examinepermittoto us it isn’t fair to the defendantseems

hasshedetermining whetherpurpose ofbeingit used for thewithout
pay-for thecompensation or to reimburse the defendantaccepted

has re-things, that sheof twoprovesso It either onements made.
theto her underthey were madepaymentsthese and thatceived

and thepaymentsAct, or, has thoseCompensation she received
plaintiffthepaymentsforshould be reimbursed suchdefendant before

Ithick.I a littleWell, seem to bepermitted proceed.is to Court:
paper whichplease,If theget Mr. Burns: the Courtdon’t the order.

the defendantpaymentsof whichyouI is a schedule theshowed
theyclaimsplaintiff. Now the defendantwere made to theclaims

pursuant to the Workmen’sto in with andwere made her accordance
plaintiff’sassuming so,is then theCompensation Act. Now that

is notassuming plaintiffNow that thecommon law action is barred.
pur-topermittedis stillby acceptance of the Act and shebarred the

paymentsofremedy, thethen that is a schedulesue her common law
sheandCompensation Actto her under the Workmen’smade before

should reimburseproceedwith her commonlaw action shepermittedis to
retainwords, she can’thave both. In otherthe defendant. She can’t

remedy. Court:pursue lawpayments and still her commonthose
inSleeper to elect thatanyway? Does Brother haveIsn’t that true

nowacceptif the Act andnow? I isn’t it true she didadvance mean
law,proceed at commonacceptanceto that set aside andwishes have

Mr. That isback, Burns:got payto that what she received?she’s
youdo understandlaw to be. Court: Whatwhat we understand the

II that is so.Sleeper? Sleeper:Mr. thinkbe,law to Brotherthe
both,can’t weany that is so. Court: She havehaven’t doubt but
definitelyiswant to thatthat. Mr. Burns: We make sureknow

you Sleeper agree on that.Well, both and BrotherCourt:understood.
longflag. a time sincethe It has beenMr. Bums: We should raise

objection tobeing agreed, what is thehappened. Thatthat Court:
that hasWell,Mr. Burns: in view of the fact helookinghis at it?

objection looking Sleeper:to at it. Mr.agreed it,to I now no hishave
supposeI Ibut couldlong copytoo for to these amountsTake me
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willing toYes,I? Mr. Burns: we’recopy, couldn’tprobably have a
payments.”ofcopywith a thosefurnish counsel

(as bynegotiationsof shown the em-in the course theFive times
attorney perfectly clearours) made itphasis which is the defendant’s

furnished wasupon which the information wasthe one conditionthat
moneypay back the she had receivedplaintiff shouldthat the before

record thatlaw action. The indicatesgoing on with her common
kept bargainThe defendant itseveryone it at the time.so understood

havingplaintiff’s attorneyand theby furnishing the information
I madeby “whatever statementsexpects to be boundstated that he

not taken atappears why he should be...” no reasonat that time.
Butman, 94 N. H.agreement Burtman v.word and the enforced.his

412.
legal technicalities,in ofnot of novices lost a forestThis is a case

exactly theyattorneys who what wantedexperiencedof trial knewbut
consulting orbargain the law mak-willing to for it withoutand were

theyany way.in Had intendeding agreement dependent on ittheir
actuallyupon was,lawagreement dependent what theto make their

knowledgecommon that theassuredly they how to do it. It isknew
kept in thisarrangements of this sort arescrupulousness with which

justice.ofof in the administration Westate is inestimable value
enforcing contracts,such oral as wellprinciplethis ofhave affirmed

Butman, supra.in Burtman v.recentlywritten as asas
admittedly hearing inlegal said at theThe effect of what counsel

for court. ThereSeptember, essentially a matter of law this1948 is
whoordinaryno in as the Justicewere facts to be found the sense

at the timetransferred the case neither saw nor heard the witnesses
in Romanoagreement from thatthe was made. The situation differs

to find as aCompany, N. H. 404 the Court below hadv. 95 where
dependent onupon presentedfact whether a widow was aevidence

her husband.
It follows that the order is

part.inExceptions sustained

others concurred.Johnston, Duncan, J., dissented: theC. J. and

presenteddissenting: The issueJohnston, Duncan, J.,C. J. and
stipula-of orallegalfor effect ancalls determination of the terms and

not concerned withby opention in court. We are heremade counsel
by ainterpretation of which are fixedthe of a document the terms
ques-writing. agreement properly aof were wasWhat the terms the
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Company,Romano v. N. H. 404.for the Trial Court. 95tion of fact
by pro-express agreement,no either unilateral or mutualThere was

opinionin of In our Trialmises, make a refund advance trial. theto
finding plaintiff’sinreason that counsel did notacted withinCourt

compensation pay-agree that client should return theimpliedly his
. .agreement plaintiffthat “can’t both .was the havements. If the

pursueand still commonpaymentsretain those her lawshe can’t
agreementno than an as to the law wasremedy,” this was more what

agreenothought require. plaintiff compulsionwas under toto The
experiencedpayments gratuitously; and counsel are nottheto return

party privilegethe for ofobligating a to adverse thegiven to client
legal process.commonly by At leastinspecting obtainableevidence

reasonablyagreement could be found to relate to what the lawthe
voluntary undertakingof forperformanceand not to arequired, the

agreedupon partiesThe of the whichview law thea consideration.
agreementsIt is that suchproved to be mistaken. well settledhas

general stipulations tobinding. “It the rule that as whatnot isare
663, up-A.validity.”of 92 L. R. 664. wouldis no Wethe law are

allowing right prosecuteher toSuperior plaintiffCourt inhold the the
permitted by Hillsborough Mills,Robertsv.law action asthe common

N. H. 517.85

Hillsborough,
No. 3861.6,Dec. 1949.

L. v. Manchester.Anna Waisman


