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Duncan, rulings apartJ. While the no fromTrial Court made the
denyingorder petition, colloquy hearing suggeststhe the at the that

prompteddenial was by embodyingthe transferview that a second
infacts conflict with previously presentthose this wouldbefore court

questionno new of forlaw decision To extent that thehere. the
specific remedy sought by reason,the executrix was denied for that
there no marriage mightwas error. Evidence of ofdisavowal be found
to conflict with previously agreed uponthe fact testatrixthat “the

Smalleyand Mr. acknowledgedcohabited and as husbandeach other
yearsand wife” for more Ifthan three death.before the testatrix’

in anythe declarations will evidence,the constitute con-admissible
flict which would then from receiptarise their in evidence would not

bybe thisdeterminable court as a of law. See Romano v.matter
Company, 404, 406, InvolvingN. H.95 and cases as it does thecited.

of decedent,evaluation partinconsistent conduct on the of thethe
issue is of byone fact to Superiorbe decided the Court.

It not specific remedy soughtdoes follow that because the was
properly denied, petition correctlythe was So asdismissed. far can

from requiresbe determined record, justicethe the ofissue what
petitionwhich (R.underlies a for v.L., 398, 1;new trial c. s. Watkins

Railroad, N. H. 468)80 has passed upon.not been thereWhether
should purpose ques­be a trial for the inpresentingof the evidence
tion is a to Superior accordingmatter be bydetermined the Court to

principles.well settled Woods, 391; Corron,Dame v. N. H. v.73 State
H. 434;73 N. CorporationVenus Store,v. Hanover N. H.88 478.

Obviously if uponthe evidence inadmissible,relied is no new trial
granted.should be We have question,therefore considered that

upon authoritywhich is whollynot unanimous. Under the statute
(R. L., 338,c. 39) Smalley’s rightss. depend ofupon determination
whether he and the decedent acknowledgedcohabited otherand each
as husband and wife generally reputedand were to be such continu-
ously periodfor a of endingat least years,three with of thethe death

on July 27,latter 1946. It is disputed theynot forthat cohabited
period,this or theythat generally reputedwere to be husband and

wife. mayCohabitation be illicit; bymeretricious and but force of
statute,the if accompanied by acknowledgmentmutual of the rela-

tion of reputehusband and wife period,and to be forsuch a sufficient
upon the death of either such relationship requireda is tothereafter
be accorded the incidents of a marriage.. Acknowledgmentlawful of

spouseanother as one’s involves declaration or ofavowal the rela-
tionship. The conduct of aspectcohabitation assumes at death the
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oflegality according partiesas declarations theillegality,of or the
oraccompanied that conduct have avowed disavowed the exis­which

ofrelationship. opinionthese arelegalof For reasons we thetence a
competentarein the testatrix’ willthat the declarations contained

of the conduct.upon the of the character decedent’sevidence issue
intrinsically onlyno orsignificance,or definite“The act hasconduct

toone, legal purport or is be moreambiguous its tenoran and whole
accompanying it.”by considering wordstheprecisely ascertained

Woodward, 61, Drawdy v.Wig. 1772, 191; Emery post,v.Ev., p.6 s.
182;Gorden, Ill. Barnum283Hesters, 161, 167.Ga. See Gorden v.130

251,42 Md.Barnum,v. 304.
bydeterminedweight to be to the evidence must beThe accorded

surroundingCompetent of circumstancesTrial evidencethe Court.
Chapter,Pettee v.may interpretation of declarations. Seeaid in the

legallystatement,H. “I am not married to419, ByN. 427. her86
may no orSmalley,” have meant that formalAlbert E. the testatrix

Brehm,marriage into. Richard v. 73 Pa.was ever enteredceremonial
that is notTeter, 129,Teter Ind. 137. Her statement “he140; v. 101
understandingportion my mayanyto of estate” reflect herentitled

case,Inconsequence formality.of such a the formerof the the lack of
marriageaffected, anyof formalnot be for the absenceresult would

deprive Smalley ofassumed, purposethe towas there and testatrix’
consequences theof estate cannot override the whicha share her

upon her overt acts.statute visits
if of the relation of husband and wifehand,On the other disavowal

weighed against ofother evidence acknowl­intended,was it must be
Gally’s App. (N. Y.)edgment Will,In re 253 Div.of the relation.

meaning whichand its effect are mattersThe of the declaration905.
justiceCourt, if it is found thatby the Trialmust be determined

granted.requires that a new trial be
tendency to that the court belowSince record has some indicatethe

theonly the of whether former reserved caseconsidered narrow issue
rightnot the of theretransfer,for and issue toshould be amended

trial,of the ofagreed purposesfor exerciserelief from the statement
Neugebauer, 23,(Gerry v. 83 N. H.presumedwill not bediscretion

Ifthe case remanded. the Court27) and the decree is set aside and
requirejustice any granted,that relief bein that does notfact found

not,to If the issue of mutualmay be so indicate.the record amended
Woods,Dame v.now determined. 73acknowledgment should be
discharged.CaseH. c. N. H. 212.391;N. s. 74

All concurred.


